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THE 
DECLARATION  OF  LONDON 

I.  Much  has  been  said,  much  has  been 
written,  about  the  Declaration  of  London. 
There  have  been  articles  in  all  the  news- 
papers and  reviews,  letters  written  by  eminent 
jurists,  lawyers  and  merchants,  pronounce- 
ments made  by  Chambers  of  Commerce, 
answers  to  them  by  Sir  Edward  Grey, 
followed  by  replies  and  rejoinders.  There 
has  been  an  able  vindication  of  the 
Declaration  by  the  Liverpool  Steamship 
Owners'  Association.  There  has  been  a 
full  dress  debate  in  the  House  of  Lords, 
and  numberless  speeches  have  been  made 
by  Mr.  Mackinnon  Wood  and  others. 
Moreover,  some  notable  books  have  been 
written     on    the     subject,     amongst     others 
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Professor  Higgins's  excellent  and  most  use- 
ful work  on  the  Hague  Conferences,  and 
Mr.  Bray's  extremely  able  book,  the  value 
of  which  is,  however,  somewhat  diminished 
by  the  fact  of  the  author  being  evidently 
one  who  is  unable  to  see  any  flaw,  error 
or  defect  in  the  instrument  he  has  resolved 
to  support,  and  lastly  Mr.  Thomas  Gibson 
Bowles's  work  on  Sea  Power,  remarkable 
by  the  vigour  of  its  onslaught  both  on  the 
Declaration  of  London  and  the  Declaration 
of  Paris, 

2.  It  would  seem,  therefore,  extremely 
difficult  to  say  anything  interesting  on  the 
subject,  or  at  any  rate  anything  both  new 
and  true.  But  the  question  whether  the 
Declaration  of  London  should  be  ratified 
unconditionally  or  subject  to  any  and  what 
conditions  is  of  so  much  importance,  and 
the  arguments  urged  on  both  sides  are  so 
discordant  and  perplexing  that,  when  I  had 
the  honour  of  being  invited  to  deliver  an 
address  on  this  subject  at  the  University  of 
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London,  the  only  hesitation  I  had  arose  from 
fear  of  my  inability  to  do  adequate  justice 
to  the  subject.  But  I  feel  less  diffidence 
when  I  remember  that  His  Majesty's 
Government  has  given  satisfactory  assur- 
ances as  to  two  points,  on  the  importance 
of  which  I  ventured  strenuously  to  insist 
in  an  early  letter  to  The  Times,  namely, 
that  there  should  be  no  ratification  until 
the  Declaration  had  been  thoroughly  dis- 
cussed in  Parliament,  and  until  it  had  been 
submitted  to  the  consideration  of  the  ap- 
proaching Imperial  Conference.  There  is, 
therefore,  ample  time  for  arriving  at  a  just 
and  safe  conclusion. 

3.  Before  entering  upon  the  details  of  the 
Declaration,  it  will  be  useful  to  premise  a 
few  general  considerations  relating  to  the 
establishment  of  an  International  Prize 
Court,  which  should  be  constantly  borne 
in  mind  during  this  discussion.  Prize 
Courts  are  almost  entirely  concerned  with 
the    mutual    rights    and    obligations  of    the 
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belligerent  and  the  neutral,  and  scarcely 
ever  deal  with  questions  directly  affecting 
the  relation  of  belligerents  to  each  other. 
Now  the  captors  and  the  captured  property 
are  necessarily  in  the  power  and  control  of 
the  National  Prize  Court,  and  cannot  be  in 
the  power  or  control  of  the  International 
Prize  Court.  From  this  follows  the  im- 
portant consequence  that  compensation  from 
the  captor,  or  restitution  of  captured  pro- 
perty, can  be  enforced  only  by  the  Prize 
Court  of  the  belligerent,  and  that  no  coercive 
jurisdiction  can  be  directly  exercised  by  the 
International  Prize  Court.  For  this  reason 
Article  66  of  the  Declaration  of  London 
contains  the  following  provision  :  "  The 
signatory  Powers  undertake  to  insure  in  any 
war,  in  which  all  the  belligerents  are  parties 
to  the  present  Declaration,  the  mutual  ob- 
servance of  the  rules  contained  herein. 
They  will  therefore  issue  the  necessary  in- 
structions to  their  authorities  and  to  their 
armed  forces,  and   will  take  such   measures 
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as  may  be  required  in  order  to  insure  that 
it  will  be  applied  by  their  Courts  and  more 
particularly  by  their  Prize  Courts."  Again, 
for  the  same  reason,  Article  9  of  the  Hague 
Convention,  relating  to  the  establishment 
of  the  International  Prize  Court,  provides 
that  "  the  Contracting  Powers  undertake  to 
submit  in  good  faith  to  the  decisions  of  the 
International  Prize  Court  and  to  carry  them 
out  with  the  least  possible  delay." 

4.  It  is  manifest  that,  unless  these  provi- 
sions be  observed  in  good  faith,  judgments 
of  the   International  Prize  Courts  can  have 
no  effective  force.     On  the  other  hand,  the 
advantages  of  an  International   Prize  Court 
are    equally    manifest,    for    National    Prize 
Courts    are    subject    to    the    instructions    of 
their  own  Sovereign,  whether  or  not  these  be 
consistent  with  the  ordinary  rules  of  Inter- 
national   Law.      It    is   for   this    reason    that 
neutral    States    do    not   consider    themselves 
bound  by  the  judgments  of  Prize  Courts,  and 
that  disputes,  often  of  a  serious   character, 


6         DECLARATION   OF   LONDON 

arise  between  the  neutral  and  the  belligerent 
Powers,  disputes  which  are  sometimes  settled 
by  Mixed  Commissions  appointed  after  the 
end  of  the  war.  In  order  to  avert  these 
dangers  and  difficulties,  and  to  prevent  the 
rights  of  the  neutral  being  determined  by 
the  Prize  Court  of  the  belligerent,  and  thus 
the  belligerent  being  in  a  sense  judge  in  his 
own  cause,  proposals  have  from  time  to  time 
been  made  for  a  reform  of  Prize  Court  pro- 
cedure, and  in  1877  and  in  1905  carefully 
thought  out  schemes  for  the  establishment 
of  an  International  Prize  Court  were  framed 
by  the  Institut  de  droit  International.  Fin- 
ally, at  the  Hague  Conference  of  1907  the" 
chief  delegate  of  the  German  Government 
announced  that  he  was  authorized  to  present 
to  the  Conference  proposals  for  the  estab- 
lishment of  an  International  Court  to  decide 
the  lawfulness  of  the  capture  of  prizes  in 
maritime  wars,  and  in  response  Sir  E.  Fry, 
representing  the  British  Government,  stated 
that   he    also  had   been   entrusted  with  pro- 
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posals  for  the  same  object.  Ultimately,  on  the 
1  8th  October,  1907,  the  agreement  embodied 
in  the  Convention  for  the  establishment  of 
an  International  Prize  Court  was  arrived  at 
after  prolonged  discussion  and  deliberation. 

5-  It  is  the  7th  Article  of  this  Convention 
which  has  the  most  direct  and  important 
bearing  on  the  Declaration  of  London,  and 
as  it  seems  to  have  been  often  overlooked 
or  misunderstood,  it  will  be  useful  to  cite 
it  at  length.     It  is  as  follows  : — 

"  If  the  question  of  Law  to  be  decided  is 
covered  by  a  Treaty  in  force  between  the 
belligerent  captor  and  the  Power  which  is 
itself,  or  whose  nation  is,  a  party  to  the  pro- 
ceedings, the  Court  is  governed  by  the  provi- 
sions of  the  said  Treaty.  In  the  absence  of 
such  provisions,  the  Court  shall  apply  the 
rules  of  International  Law.  If  no  generally 
recognized  rule  exists,  the  Court  shall  give 
judgment  in  accordance  with  the  general 
principles  of  justice  and  equity."  I  beg  you 
to  mark  these  last  words. 
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The  importance  of  this  article  will  be 
manifest  when  we  remember  there  were  in 
fact  comparatively  few  rules  of  law  governing 
the  relation  of  belligerent  and  neutrals  that 
were  definitely  fixed  and  generally  recognized 
as  absolutely  binding.  Indeed,  a  distin- 
guished jurist  has  gone  so  far  as  to  assert 
that  International  Law  on  the  subject  was 
a  chaos  of  separate  treaties  and  conflicting 
usages  and  practices.  Be  this  as  it  may,  it 
was  clearly  shown  by  the  discussion  at  the 
Hague  Conference  of  1907  that  on  a  great 
many  important  questions  connected  with 
maritime  war  divergent  views  prevailed 
among  the  nations  of  the  world.  Upon 
some  of  these  subjects  agreement  was  reached, 
but  on  others  it  was  not  found  possible  to 
arrive  at  an  understanding.  In  these  circum- 
stances many  governments,  including  His 
Majesty's  Government,  were  of  opinion  that 
the  establishment  of  an  International  Prize 
Court  could  not  be  safely  sanctioned,  so  long 
as  the  vagueness  and   uncertainty  existed  as 
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to  the  principles  which  the  Court  would  apply 
to  questions  of  far-reaching  importance  affect- 
ing naval  policy  and  practice,  or  in  other 
words  that  such  questions  could  not  be  safely 
left  to  be  determined  by  the  International 
Prize  Court  according  to  "  the  principles  of 
justice  and  equity." 

6.  His  Majesty's  Government  therefore 
proposed  that  another  Conference  should 
assemble  with  the  object  of  arriving  at  an 
agreement  as  to  what  are  the  generally  re- 
cognized principles  of  international  law  in 
those  matters  wherein  the  practice  of  nations 
has  varied,  and  of  formulating  rules  which, 
in  the  absence  of  special  treaty  provisions 
applicable  to  a  particular  case,  the  Court 
should  observe  in  dealing  with  appeals 
brought  before  it.  This,  then,  as  stated  by 
Sir  Edward  Grey's  despatch  of  the  27th 
February,  1908,  to  his  Majesty's  representa- 
tives at  Berlin,  Madrid,  Paris,  Rome,  St. 
Petersburg,  Tokio,  Vienna  and  Washington, 
was  the  object  for  which  the  Naval  Confer- 
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ence  was  convened.  It  was  at  the  same 
time  suggested  by  His  Majesty's  Govern- 
ment that  the  following  questions  were  the 
most  important  ones  on  which  a  divergence 
of  views  had  manifested  itself,  and  that 
they  should,  therefore,  constitute  the  pro- 
gramme of  the  Conference  : — 

(a)  Contraband,  including  the  circum- 
stances under  which  particular  articles  can 
be  considered  as  contraband  ;  the  penalties 
for  their  carriage  ;  the  immunity  of  a 
ship  from  search  when  under  convoy,  and 
the  rules  with  regard  to  compensation 
where  vessels  have  been  seized,  but  have 
been  found  in  fact  only  to  be  carrying 
innocent  cargo. 

(b)  Blockade,  including  the  questions 
as  to  the  locality  where  seizure  can  be 
effected,  and  the  notice  that  is  necessary 
before  a  ship  can  be  seized. 

(c)  The  doctrine  of  continuous  voyage 
in  respect  both  of  contraband  and  of 
blockade. 
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(d)  The  legality  of  the  destruction  of 
neutral  vessels  prior  to  their  condemnation 
by  a  Prize  Court. 

(<?)  The  rules  as  to  neutral  ships  or 
persons  rendering  "  unneutral  service." 

(/)  The  legality  of  the  conversion  of  a 
merchant  vessel  into  a  warship  on  the  high 
seas. 

(g)  The  rules  as  to  the  transfer  of 
merchant  vessels  from  a  belligerent  to  a 
neutral  flag  during  or  in  contemplation 
of  hostilities. 

(Ji)  The  question   whether   the    nation- 
ality or  the  domicile  of  the  owner  should 
be  adopted  as  the  dominant  factor  in  de- 
ciding whether  property  is  enemy  property. 
With  this  programme  before  it  the  Naval 
Conference,   finding   it   necessary   to   discard 
the  proposed  system  of  conventions,  arrived, 
after  prolonged  deliberation  and  discussion, 
at  the  agreement  called  the  Declaration  of 
London,  which  embodies    a   code    of    rules 
relating  to  most  of  the  matters   I   have  just 
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enumerated,  and  which  declares,  in  somewhat 
vague  and  diplomatic  language,  that  "  these 
rules  correspond  in  substance  with  the  gener- 
ally recognized  principles  of  International 
Law." 

7.  Before  adverting  to  the  various  articles 
of  the  Declaration  of  London,  it  is  important 
to  notice  that  the  Declaration  is  explained, 
illustrated,  and,  to  some  extent,  modified  and 
corrected  by  the  masterly  document  which 
has  now  become  generally  known  by  the 
name  of  M.  Renault's  Report.  Indeed,  but 
for  such  commentary  the  Declaration,  as  will 
be  fully  shown  later  on,  would  be,  as  to  many 
important  matters,  vague,  incomplete  and  de- 
fective. It  is  true  that  the  British  Delegates 
to  the  London  Conference,  in  their  despatch 
of  the  2nd  March,  1909,  state  that  in 
accordance  with  the  principles  and  practice 
of  continental  jurisprudence  the  provisions  of 
the  Declaration  will  be  read  by  the  light  of 
the  commentary,  and  that  this  view  was  sup- 
ported by  Professor  Westlake  in  one  of  his 
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earlier  letters  to  The  Times.  The  correct- 
ness, however,  of  this  view  is  open  to  grave 
doubt,  for  it  is  contrary  to  the  opinion  em- 
phatically expressed  by  the  Lord  Chief  Justice 
of  England  in  the  House  of  Lords  (and  you 
cannot  have  a  higher  authority  on  this  ques- 
tion), and  it  is  also  opposed  to  the  opinion 
of  Lord  Halsbury,  Professor  Holland,  Sir 
T.  Barclay,  and  several  other  eminent  jurists. 
Indeed,  Professor  Westlake  himself,  rinding 
himself  confronted  with  authorities  of  such 
weight,  in  a  subsequent  letter  intimated  that 
it  might  be  desirable  to  append  to  our  ratifi- 
cation of  the  Declaration  a  reservation  that 
the  latter  document  should  be  interpreted  by 
the  light  of  the  commentary  contained  in  the 
Report.  But  reservations  of  this  kind  will 
be  shown  later  on  in  this  address  to  present 
serious  difficulties,  and  it  is,  therefore,  much 
to  be  desired  that  the  Naval  Powers  who 
were  parties  to  the  Conference  of  London 
should  be  invited  to  record  in  a  convention 

that  M.  Renault's  Report  should  be  as  bind- 
b  2 
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ing  on  the  International  Prize  Court  as  the 
Declaration  itself.  And  if  the  view  of  the 
British  Delegates  as  to  the  intended  effect  of 
that  Report  be  correct,  there  could  not  be 
much  difficulty  in  bringing  about  such  an 
International  Convention.  At  any  rate  this 
is  perfectly  clear  :  the  schedule  to  the  Naval 
Prize  Bill,  which  sets  out  the  Declaration  of 
London,  ought  to  be  amended  by  inserting 
a  distinct  reference  to  the  Report. 

8.  1  have  already  pointed  out  that  the 
Declaration  of  London  mainly  deals  with  the 
mutual  rights  and  obligations  of  belligerents 
and  neutrals.  In  considering  this  subject, 
it  would  seem  on  the  one  hand  that  the 
neutral  who  is  a  friend  of  both  belligerents, 
and  is  no  party  to  the  dispute  between  them, 
should  be  left  to  deal  and  trade  with  both 
of  them  as  freely  as  he  previously  did  ;  but, 
on  the  other  hand,  it  appears  to  be  a  matter 
of  practical  necessity  that  the  belligerent 
should  be  able  to  prevent  a  neutral  from 
directly  impeding  his  warlike  operations,  or 
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from  directly  assisting  the  military  or  naval 
forces  of  the  enemy.  Thus  the  subject 
presents  one  of  those  antinomies  which,  as 
the  late  Lord  Bowen  was  fond  of  observing, 
often  present  themselves  alike  in  moral 
philosophy  and  in  jurisprudence.  It  is  only 
by  a  reasonable  compromise  of  conflicting 
claims  and  rights  that  such  questions  can 
be  solved  ;  and  more  especially  is  this  true 
of  such  questions  as  those  relating  to  contra- 
band and  commercial  blockade,  because  they 
affect  different  States  in  a  very  different 
degree,  according  as  these  States  are  neutral 
or  belligerent,  and  according  as  they  are  or 
are  not  great  naval  Powers,  or  in  possession 
of  numerous  coaling  and  naval  stations. 
For  this  reason  Article  65  of  the  Declaration 
states  that  "the  provisions  of  the  Declaration 
must  be  treated  as  a  whole  and  cannot  be 
separated";  and  to  this  Article  Monsieur 
Renault's  Report  (see  Appendix,  p.  65) 
adds  the  following  significant  comment  : 
"  The   provisions   contained  in  the  Declara- 
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tion  must  not  be  examined  separately,  but 
as  a  whole,  otherwise  there  is  a  risk  of  the 
most  serious  misunderstandings.  In  fact,  if 
one  or  more  isolated  rules  are  examined, 
either  from  the  belligerent  or  the  neutral 
point  of  view,  the  reader  may  find  that  the 
interests  with  which  he  is  especially  concerned 
are  jeopardized  by  the  adoption  of  these 
rules,  but  they  have  another  side.  The 
work  is  one  of  compromise  and  mutual 
concessions.  Is  it,  as  a  whole,  a  good 
oner 

9.  It  could,  I  think,  be  shown  that  the 
necessary  tendency  of  the  evolution  of 
International  law  is  to  support  the  rights  of 
the  neutral  and  to  restrict  those  of  the 
belligerent,  for  this  reason — that  in  the 
progress  of  civilization  and  commerce  the 
respective  interests  of  nations  become  more 
and  more  closely  intertwined  and  mutually 
dependent.  But,  be  this  as  it  may,  one 
fact  certainly  stands  out  prominently.  All 
the   principal   Powers   have,  during   the  last 
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twenty  or  thirty  years,  greatly  increased, 
and  are  certain  in  the  near  future  still 
further  to  increase,  their  naval  forces,  so 
that  neutral  States  will  be  able  to  present  a 
most  formidable  opposition  to  any  extreme 
claims  of  belligerent  rights  that  may  be  put 
forward  by  Great  Britain.  Therefore,  the 
armed  neutrality  at  the  beginning  of  the 
nineteenth  century  is,  in  point  of  strength, 
immeasurably  inferior  to  what  would  be  an 
armed  neutrality  of  the  present  century. 
Already,  indeed,  in  the  year  1856  Lord 
Granville  reported  that  it  was  found  to 
be  impossible  for  the  British  Government 
to  resist  the  demand  of  the  Great  Powers 
that  enemy  property  on  board  neutral  ships 
should  be  immune  from  capture. 

10.  Having  premised  these  general  con- 
siderations, I  will  now  proceed  to  discuss 
the  specific  provisions  of  the  Declaration  of 
London,  comparing  them  principally  with  the 
rules  of  our  own  Prize  Courts,  inasmuch 
as  these  may  be  safely  assumed   not  to  be 
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unfairly  prejudicial  to  British  interests.  I 
will  begin  with  the  provisions  relating  to 
blockade.  They  are  contained  in  the  first 
chapter  of  the  Declaration  of  London  in 
Articles  I  to  21,  and  form,  when  inter- 
preted by  the  light  of  Monsieur  Renault's 
Report,  a  complete  code  of  the  law  of 
blockade.  Articles  1  to  16  inclusive,  and 
Article  18,  are  substantially  in  accordance 
with  English  prize  law,  but  in  addition 
contain  certain  precise  and  useful  regulations 
relating  to  the  declaration  and  notification 
of  blockades,  the  declaration  being  the  act 
of  the  Government  or  the  Commander  of 
a  squadron,  stating  that  a  blockade  is  or  is 
about  to  be  established,  and  the  notification 
being  the  notification  of  the  declaration  of 
blockade  to  the  neutral  Powers. 

As  regards  Article  17,  it  is  to  be  noticed 
that,  according  to  the  Prize  Law  of  some 
Powers,  including  France  and  Italy,  a  ship 
cannot  be  captured  for  breach  of  blockade 
unless  she  has    been  already  visited  and  a 
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notification  of  the  existence  of  a  blockade 
has  been  inscribed  upon  her  papers  ;  whilst 
according  to  the  Prize  Courts  of  other 
countries  the  blockade  involves  the  idea 
of  a  line  drawn  round  the  coast  or  port 
under  blockade,  and  no  ship  can  be  seized 
until  she  actually  attempts  to  cross  this 
line. 

It  is  manifest  that  these  two  doctrines 
restrict  the  powers  of  a  blockading  squadron 
to  a  very  serious  extent.  They  have  there- 
fore been  abandoned  in  the  Declaration. 

On  the  other  hand,  according  to  British 
Prize  Law,  a  neutral  ship  could  be  captured 
at  any  point  on  her  voyage  to  the  blockaded 
port,  and  if  she  was  coming  out  of  the 
blockaded  port  she  could  be  seized  at  any 
time  until  she  reached  a  neutral  port.  The 
former  of  these  rules,  which  was  in  fact  en- 
forced only  in  a  very  few  instances,  and 
which  can  be  proved  to  be  of  little,  if  any, 
value,  has  been  abrogated  by  the  Declaration 
of  London,  and  for  it  has  been  substituted 
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Article  17.  This  Article  provides  that 
neutral  vessels  may  not  be  captured  for 
breach  of  blockade  except  within  the  area 
of  operations  of  the  warships  employed  to 
render  the  blockade  effective.  This  so-called 
area  of  operations,  which,  unfortunately,  is 
not  in  any  way  defined  in  the  Declaration 
of  London,  is  fully  and  elaborately  described 
and  illustrated  in  M.  Renault's  Report  ; 
and  our  distinguished  naval  delegates,  Rear- 
Admiral  Sir  Charles  Ottley,  Secretary  to  the 
Imperial  Defence  Committee,  and  Rear- 
Admiral  Slade,  Director  of  Naval  Intelli- 
gence, seemed  to  have  entertained  no  doubt 
that  Article  17,  when  interpreted  by  the 
light  of  the  commentary,  will  be  found 
amply  sufficient  to  preserve  the  efficiency 
of  the  blockade. 

Article  19  provides  that,  whatever  may  be 
the  ulterior  destination  of  a  vessel  or  her 
cargo,  there  can  be  no  capture  for  breach  of 
blockade  if  the  vessel  is  on  her  way  to  a 
non-blockaded    port  ;    but    as    to    this,    M. 
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Renault's  Report  makes  a  reservation  which 
is  evidently  required,  namely,  that  the  cruiser 
may  always  prove  that  the  destination  to  an 
unblockaded  port  is  only  apparent,  and  that 
in  reality  the  immediate  destination  of  the 
vessel  is  a  blockaded  port. 

Article  20  provides  that  a  vessel  which 
has  broken  blockade  outwards,  or  which  has 
attempted  to  break  blockade  inwards,  is 
liable  to  capture  so  long  as  she  is  pursued 
by  a  ship  of  the  blockading  force  ;  but  if 
the  pursuit  be  abandoned,  or  if  the  blockade 
be  raised,  her  capture  can  no  longer  be 
effected.  This  differs  from  the  rule  of 
English  Prize  Law,  according  to  which  a 
vessel  which  has  succeeded  in  coming  out 
of  port  in  breach  of  blockade  is  liable  to 
capture  until  the  conclusion  of  her  voyage, 
whether  she  has  or  has  not  touched  at  an 
intermediate  port.  But  considering  that  the 
ship's  success  in  coming  out  of  the  blockaded 
port  shows  pro  tanto  that  the  blockade  was 
not    perfectly  effective,  there    seems    strong 


22       DECLARATION   OF   LONDON 

ground  for  holding  that  the  compromise, 
which  is  embodied  in  the  Article  in  question, 
is  fair  and  reasonable. 

On  the  whole,  I  venture  to  assert  that  the 
provisions  of  the  law  of  blockade  contained 
in  the.  Declaration  of  London,  when — but, 
let  me  add,  only  when — interpreted  by  the 
light  of  M.  Renault's  Report,  may  be  con- 
sidered as  a  fair  and  equitable  compromise 
between  English  and  Continental  Prize  Law, 
and  constitute  a  complete  code  remarkable 
for  its  clearness,  precision  and  comprehensive 
character. 

II.  I  proceed  now  to  the  law  of  contra- 
band contained  in  the  second  Chapter  of 
the  Declaration  of  London. 

Article  22  sets  forth  a  list,  which  was 
unanimously  settled  at  the  Hague  Con- 
ference in  1907,  of  commodities  which 
may,  without  notice,  be  treated  as  contra- 
band of  war  under  the  name  of  absolute 
contraband,  whilst  Article  24  enumerates 
fourteen   commodities   susceptible  of   use  in 
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war  as  well  as  for  purposes  of  peace  which 
may,  without  notice,  be  treated  as  contra- 
band of  war  under  the  name  of  conditional 
contraband.  This  list  includes,  among  other 
things,  food-stuffs,  forage,  and  grain,  gold 
and  silver,  and  paper  money. 

Articles  23,  25  and  27  provide  that  by 
a  declaration  duly  notified  articles  exclu- 
sively used  for  war  may  be  added  to  the 
list  of  absolute  contraband,  and  also  that 
articles  susceptible  for  use  in  war  as  well 
as  for  purposes  of  peace  may  be  added  to 
the  list  of  conditional  contraband,  but  that 
articles  which  are  not  susceptible  of  use  in 
war  can  never  be  declared  contraband  of  war. 
Moreover,  Article  28  absolutely  prohibits 
certain  enumerated  classes  of  goods  from 
being  declared  contraband  of  war.  These  in- 
clude, it  should  be  observed,  such  important 
goods  or  materials  as  raw  cotton,  wool,  silk, 
jute,  flax,  hemp  and  other  raw  materials 
of  the  textile  industries,  rubber,  hops  and 
raw  hides,   a  list  which  has  been  calculated 


24      DECLARATION   OF  LONDON 

to  comprise  no  less  than  90  per  cent,  of  the 
ordinary  sea-borne  commerce. 

Having  thus  clearly  explained  what  may 
be  treated  as  absolute  and  what  as  condi- 
tional contraband,  the  Declaration  defines 
the  legal  incidents  of  these  two  classes. 
Absolute  contraband  is  by  Article  30  liable 
to  capture  if  shown  to  be  destined  to 
territory  occupied  by  or  belonging  to  the 
enemy,  or  to  the  armed  forces  of  the  enemy, 
and  it  is  immaterial  whether  the  carriage  of 
goods  is  direct,  or  entails  transhipment  or  a 
subsequent  transport  by  land.  In  other  words, 
the  so-called  doctrine  of  continuous  voyage 
or  transit  applies  to  absolute  contraband. 

As  regards  conditional  contraband,  Article 
33  provides  that  conditional  contraband  is 
liable  to  capture,  if  it  is  shown  to  be  destined 
for  the  use  of  the  armed  forces  or  of  a 
Government  department  of  the  enemy  State, 
unless  in  this  latter  case  the  circumstances 
show  that  the  goods  cannot  in  fact  be  used 
for  the  purposes  of  the  war  in  progress. 
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It  is  further  provided  by  Article  35  that 
conditional  contraband  is  not  liable  to  capture 
except  when  found  on  board  a  vessel  bound 
for  territory  belonging  to  or  occupied  by  the 
enemy  or  for  the  armed  forces  of  the  enemy, 
and  when  it  is  not  to  be  discharged  in  an 
intervening  neutral  port. 

If  these  Articles  stood  alone  without 
M.  Renault's  Report,  there  might,  in  my 
opinion,  be  some  doubt  (on  account  of  the 
use  of  the  word  "  destined "  in  the  33rd 
Article)  whether  the  doctrine  of  continuous 
voyage  is  absolutely  excluded  from  applica- 
tion to  conditional  contraband  ;  but  any  such 
doubt  is  removed  by  the  following  explicit 
statement  in  M.  Renault's  Report  (see  Ap- 
pendix, p.  109).  "  The  doctrine  of  continuous 
voyage,"  says  the  report,  "  is  excluded  from 
conditional  contraband  when  it  is  to  be  dis- 
charged in  an  enemy  port.  As  soon  as  the 
goods  are  documented  for  discharge  in  a 
neutral  port  they  can  no  longer  be  contra- 
band, and  no  examination  will  be  made  as  to 
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whether  they  are  to  be  forwarded  to  the 
enemy  by  sea  or  land  from  that  neutral  port. 
It  is  here  that  the  case  of  absolute  contraband 
is  essentially  different."  These  words  are 
clear  and  distinct  and  leave  no  doubt  that 
the  doctrine  of  continuous  voyage  does  not 
apply  to  conditional  contraband  and  applies 
only  to  absolute  contraband. 

12.  It  is  also  to  be  particularly  noticed 
that,  by  Articles  32  and  35,  it  is  provided 
that  the  ship's  papers  are  exclusive  proof, 
both  as  to  the  voyage  on  which  the  vessel 
is  engaged  and  as  to  the  port  of  discharge 
of  the  goods,  unless  she  is  found  clearly  out 
of  the  course  indicated  by  her  papers  and 
unable  to  give  adequate  reasons  to  justify 
such  deviation.  This  rule  is,  however, 
modified  in  the  Report  by  the  following 
comment  :  "  It  must  not  be  too  literally 
interpreted.  For  that  would  make  all  frauds 
easy.  A  search  of  the  vessel  may  reveal 
facts  which  irrefutably  prove  that  her  destina- 
tion or  the  place  where  her  goods  are  to  be 
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discharged  is  incorrectly  entered  in  her  ship's 
papers  ;  the  commander  of  the  cruiser  is 
then  free  to  judge  of  the  circumstances,  and 
capture  the  vessel  or  not  according  to  his 
judgment.  To  sum  up,  the  ship's  papers 
are  proof  unless  facts  show  their  evidence 
to  be  false.  This  qualification  of  the  value 
of  the  ship's  papers  as  proof  seems  self- 
evident  and  unworthy  of  special  mention. 
The  aim  has  been  not  to  appear  to  weaken 
the  force  of  the  general  rule,  which  forms  a 
safeguard  for  neutral  trade." 

13.  It  is  principally  around  Articles  33 
and  34  that  a  fierce  controversy  has  raged. 
According  to  these  Articles,  conditional  con- 
traband is  generally  liable  to  capture  if  it  is 
shown  to  be  destined  for  the  use  of  the 
armed  forces  or  the  Government  department 
of  an  enemy  State,  and  such  destination  is 
presumed  to  exist  if  the  goods  are  consigned 
to  enemy  authorities,  or  to  a  contractor 
established  in  the  enemy  country  who,  as 
a  matter   of   common    knowledge,    supplied 
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articles  of  this  kind  to  the  enemy  ;  but  here 
it  should  be  specially  noticed  that  the  word 
"  enemy,"  according  to  M.  Renault's  Report, 
(see  Appendix,  p.  177),  means  the  enemy 
Government,  and  therefore  does  not  apply 
to  a  private  individual. 

Moreover,  a  similar  presumption  arises  if 
the  goods  are  consigned  to  a  fortified  place 
belonging  to  the  enemy,  or  other  place 
serving  as  a  base  for  the  armed  forces  of 
the  enemy.  These  presumptions,  however, 
are  not  absolute  presumptions  juris  et  de 
jure  ;  they  are  only  prima-facie  presumptions, 
capable  of  being  rebutted. 

Now  it  has  been  urged  that  under  this 
Article  goods  consigned  to  a  port  connected 
by  rail  with  a  place  serving  as  a  base  for 
the  armed  forces  of  the  enemy  would  be 
liable  to  capture.  Such  a  construction  is, 
however,  impossible,  not  only  for  the  cogent 
reason  given  by  the  Lord  Chancellor,  that  it 
would  reduce  the  Article  to  an  absurdity 
inasmuch    as   it    would   apply  to    almost  all 


DECLARATION    OF   LONDON       29 

ports,  but  also  because  it  would  be  incon- 
sistent with  the  rule  that  the  doctrine  of 
continuous  voyage  or  transit  is  not  to  apply 
to  conditional  contraband. 

14.  There  are  a  few  other  points  in 
which  the  Code  has  been  said  to  deviate 
from  English  Prize  Law.  According  to 
English  Prize  Law  the  ship  carrying  contra- 
band is  subject  to  condemnation  if  she  has 
made  forcible  resistance,  or  if  there  are  other 
circumstances  amounting  to  fraud.  It  has 
been  objected  that  no  such  provision  is  con- 
tained in  this  second  chapter  of  the  Declaration 
of  London  ;  but  it  is  to  be  borne  in  mind 
that  these  cases  are  expressly  provided  for  in 
the  note  in  M.  Renault's  Report  to  Article  64. 

Article  40  declares  that  a  vessel  carrying 
contraband  may  be  condemned  if  the  con- 
traband, reckoned  either  by  value,  weight, 
volume  or  freight,  forms  more  than  half 
the  cargo,  presumably  because  in  such 
cases    the     Master    must     have    known    the 

vessel  was  carrying  contraband, 
c  2 
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Finally,  Article  41  provides  that,  if  the 
vessel  carrying  contraband  is  released,  she 
may  nevertheless  be  condemned  to  pay  the 
cost  and  expenses  incurred  by  the  captor 
in  respect  of  the  proceedings  in  the 
National  Prize  Court,  and  in  the  custody 
of  the  ship  and  cargo  during  the  pro- 
ceedings. 

Such  are  in  substance  the  main  pro- 
visions of  the  Code  of  Contraband  framed 
at  the  Naval  Conference. 

15.  These  provisions  have  been  strenu- 
ously attacked,  especially  by  the  Chambers 
of  Commerce. 

Passing  over  certain  serious  mistakes 
which,  as  Sir  Edward  Grey  has  conclusively 
proved,  invalidate  much  of  their  criticism, 
1  hope  you  will  allow  me  to  notice  some 
of  the  more  plausible  and  important  objec- 
tions which  have  been  urged,  and  to  point 
out  the  substantial  merits  of  the  Declaration 
of  London  on  this  subject.  The  code 
defines  precisely  what  can  and  what  cannot 
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be  declared  absolute  or  conditional  contra- 
band. It  is  said,  however,  that  in  this  respect 
we  gain  nothing  by  the  Declaration  of 
London,  because  according  to  an  undoubted 
rule  of  International  Law  provisions  could 
never  be  treated  as  absolute  contraband. 
This  my  learned  friend  Mr.  Butcher  strenu- 
ously contends  is  proved  by  a  statement  made 
by  Mr.  James  Bryce  when  Under-Secretary 
of  State  for  Foreign  Affairs,  when  he  assured 
the  House  of  Commons  that  by  the 
universal  consent  of  all  civilized  nations 
food-stuffs  could  never  be  deemed  to  be 
absolute  contraband.  The  answer  to  this 
contention  is  that  if  in  fact  such  an 
absolutely  unqualified  statement  was  made, 
it   certainly  is  not  accurate. 

I  venture  to  make  this  assertion  not  only 
after  my  own  careful  study  of  the  question, 
but  also  and  especially  on  the  strength  of  two 
letters  addressed  to  the  Spectator  on  the  1st 
April,  191 1,  by  Sir  Edward  Fry  and  Professor 
Westlake,  certainly  two  of  the  most  eminent 
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jurists  of  this  country.  Sir  Edward  Fry, 
after  going  into  the  well-known  history  of 
the  subject,  proceeds  as  follows  :  "  From 
what  I  have  said  it  is  plain  that  there  is  a 
great  variety  of  opinion  and  practice  on  the 
question  of  how  far  food-stuffs  can  be  treated 
as  absolute  contraband  ;  and  it  is  obvious 
that  if  we  were  engaged  in  a  war,  our  enemy 
would  remember  that  we  are,  above  all  other 
nations,  dependent  upon  sea-borne  provi- 
sions, and  that  he  would  be  under  the 
strongest  temptation  to  adopt  the  doctrine 
which  would  justify  the  seizure  of  all  food- 
stuffs in  neutral  bottoms.  To  this  great 
peril  we  are  exposed  if  the  Declaration  of 
London  remains  unratified,  and  from  this 
great  danger  we  are  delivered  if  the  Decla- 
ration be  ratified.  For,  whatever  may  be  said 
about  it,  this  is  plain  :  that  no  nation  who 
was  a  party  to  it  can  ever  declare  food-stuffs 
to  be  absolute  contraband." 

Exactly    the    same    view   is  put    forward, 
without  any  doubt,  by  Professor  Westlake. 
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16.  It  is,  above  all,  important  to  observe 
that,  whatever  may  have  been  the  state  of 
so-called  International  Law  on  the  subject, 
the  Declaration  of  London,  if  ratified,  will 
effect  a  marked  change,  inasmuch  as  it  will 
make  it  impossible  for  any  Power  to  treat 
food-stuffs  as  absolute  contraband  without 
committing  a  flagrant  breach  of  a  solemn 
International  Treaty. 

This  fact,  therefore,  affords  a  strong 
additional  security — the  security  which  is 
derived  from  a  solemn  treaty  between  the 
principal  Naval  Powers  of  the  world.  For 
instance,  it  will  be  no  longer  possible  for  one 
belligerent  Power  to  issue  Berlin  decrees, 
and  the  other  belligerent  to  issue  Orders  in 
Council  in  answer  to  those  decrees,  unless, 
indeed,  the  two  Powers  are  prepared  to 
violate  the  express  provisions  of  a  great 
International   Compact. 

17.  There  is  one  objection  which  has 
been  said  to  be  fatal  to  the  Declaration  of 
London.     It  is  urged  that  the  presumptions 
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raised  by  Article  34  as  to  the  destination 
of  conditional  contraband  will  be  to  stop  to 
a  very  serious  extent  our  food  supply  in 
time  of  war,  and  thereby  to  endanger  our 
position  by  causing  the  most  serious  distress 
throughout  the  length  and  breadth  of  Great 
Britain.  To  this  objection  there  is,  I  submit, 
a  complete  answer.  In  the  Jonge  Margaretha, 
C.  Robinson,  the  leading  case  on  the  ques- 
tion of  provisions  being  contraband,  Lord 
Stowell  at  page  193  says,  "  1  take  the  modern 
established  rule  to  be  this,  that  generally 
provisions  are  not  contraband,  but  may 
become  so  under  particular  circumstances, 
arising  out  of  the  particular  situation  of  the 
war,  or  the  condition  of  the  parties  engaged  in 
it."  Please  mark  these  words.  "  The  Court, 
therefore,"  continues  Lord  Stowell,  "  must 
look  at  the  circumstances  under  which  the 
supply  was  sent."  On  reading  the  whole  of 
his  Lordship's  judgment,  there  does  not 
appear  to  be  any  reason  why  Lord  Stowell 
would  not  have  given  effect  to  presumptions 
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similar  to  those  specified  in  Article  34.  But, 
in  any  case,  he  certainly  would  have  applied 
the  doctrine  of  continuous  voyage,  and  have 
thus  materially  increased  the  liability  of 
food-stuffs  to  be  captured  and  condemned. 
Let  me  make  this  important  point  perfectly 
clear.  Under  the  Declaration  of  London,  in 
time  of  war  provisions  can  be  carried  from 
food-supplying  countries,  such  as  Russia, 
the  United  States  or  the  Argentine,  to  some 
neutral  ports  near  England,  either  by  English 
or  neutral  vessels,  and  then  safely  carried 
from  those  ports  to  this  country  by  English 
vessels,  as  long  as  we  keep  the  command 
of  the  neighbouring  seas.  Now  it  must 
never  be  forgotten  that  in  this  discussion 
we  are  always  entitled  to  assume  that  we 
shall  keep  the  command  of  these  seas,  for 
it  is  certain  that  if  we  failed  in  so  doing 
for  any  length  of  time  it  would  necessarily 
involve  the  irretrievable  ruin  of  this  country, 
and  the  matter  of  shortage  of  food  supply 
would  then,  of   course,  be  a  matter  of  no 
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concern  whatever.  On  this  point  the  Report 
of  the  Royal  Commission  on  Food  Supply- 
in  Time  of  War,  and  the  emphatic  state- 
ments alike  of  the  Prime  Minister  and  of 
the  Leader  of  the  Opposition,  leave  no 
manner  of  doubt.  It  necessarily  follows 
from  these  considerations  that  the  effect  of 
the  Declaration  of  London  will  be,  not  to 
diminish,  but  on  the  contrary  to  increase 
our  food  supply  in  time  of  war. 

The  only  other  substantial  objection  which 
has  been  raised  is  one  which  you  will  notice 
is  one  of  an  opposite  character.  It  is,  that  if 
England  were  at  war  she  would,  under  the 
Declaration  of  London,  have  great  difficulty 
in  distressing  her  enemy  by  stopping  his 
food  supply.  But  considering  that  a  war 
in  modern  times  cannot  be  of  very  long 
duration,  and  taking  into  account  the 
numerous  lines  of  railway  communication 
between  continental  countries,  it  is,  I  think, 
abundantly  clear  that  we  can  have  no 
reasonable     expectation    of    being    able    to 
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stop  the  food  supply  of  our  enemy  to 
such  an  extent  as  to  destroy  his  power 
of  resistance  or  to  shorten  the  duration 
of  the  war. 

For  all  these  reasons  I  submit  that  the 
provisions  relating  to  contraband  contained 
in  the  Declaration  of  London,  if  interpreted 
(but  I  again  add,  only  if  interpreted,  by  the 
light  of  M.  Renault's  Report)  are  the  result 
of  a  fair  and  equitable  compromise,  on  the 
whole  favourable  to  the  interests  of  this 
country,  and  that  they  constitute  a  complete 
code  of  the  law  of  contraband,  remarkable 
for  the  skill  and  ability  with  which  it  has 
been  framed. 

18.  Chapter  III  of  the  Declaration  of 
London  deals  with  unneutral  services,  but 
the  provisions  are  not  of  sufficient  im- 
portance to  require  notice  on  the  present 
occasion.  It  is  sufficient  to  say  that  they 
fully  carry  out  in  substance  the  suggestions 
made  on  this  subject  by  Sir  Edward  Grey  to 
the  Earl  of  Desart. 

432244 


38       DECLARATION   OF   LONDON 

19.  Chapter  IV  deals  with  the  important 
question  of  the  destruction  of  neutral 
prizes.  It  is  maintained  by  His  Majesty's 
Government  that  the  destruction  of  neutral 
prizes  could  in  no  case  be  justified.  There 
is,  I  believe,  no  English  decision  which 
supports  this  extreme  view  ;  but,  be  this  as 
it  may,  it  soon  became  apparent  at  the  Con- 
ference that  it  would  certainly  fail  to  receive 
the  assent  of  a  majority  of  the  Delegates, 
and  that,  as  indeed  Sir  Edward  Grey  had 
anticipated,  some  compromise  on  the  subject 
would  be  absolutely  necessary.  On  this 
subject  allow  me  to  cite  from  my  address 
to  the  International  Law  Association  the 
passage  in  which  I  set  forth  the  nature  of 
the  compromise  arrived  at,  and  also  the 
ground  on  which  I  thought  objection  might 
be  taken  to  some  of  its  terms.  Allow  me 
to  do  so,  for  I  wish  to  state  that  on  more 
mature  consideration  I  have  somewhat  altered 
my  view  on  this  subject. 

Article  48   provides  that  a  neutral  vessel 
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which  has  been  captured  may  not  be  destroyed 
by  the  captor,  but  must  be  brought  into  a 
proper  port  for  adjudication,  but  the  49th 
Article  declares,  as  an  exception,  that  the 
neutral  vessel  which  would  be  liable  to  con- 
demnation may  be  destroyed,  if  taking  the 
vessel  to  port  for  adjudication  "  would  involve 
danger  to  the  safety  of  the  warship,  or  to  the 
success  of  the  operations  in  which  she  is  engaged 
at  the  timeT 

This  Article  is  evidently  extremely  vague 
and  indefinite.  It  appears  (to  say  the  least) 
to  leave  it  open  to  the  International  Prize 
Court  to  decide  that,  according  to  the  true 
construction  of  the  Article,  the  inability  to 
spare  a  prize  crew  may  justify  the  destruction 
of  the  neutral  prize.  Lord  Desart  and  his 
colleagues  in  their  interesting  report  to  Sir 
Edward  Grey  seek  to  justify  Article  49  in 
the  following  passage  at  p.  99  of  the  Blue 
Book  :  "  It  was  thought  that  unless  the 
circumstances  of  exceptional  necessity  could 
be  exhaustively  enumerated,  which  would  be 
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clearly  impracticable,  it  would  be  better  not 
to  make  special  mention  of  any  one  particular 
contingency  as  not  covered  by  that  term, 
since  this  might  be  held  to  justify  the  conclu- 
sion that  other  eventualities  not  specifically 
included  were  so  covered." 

This  kind  of  argument  is,  I  conceive, 
fallacious  and  unsound,  for  the  apprehended 
danger  might  (as  is  well  known  to  every 
draftsman)  have  been  easily  averted  by  an 
express  proviso  to  the  effect  that  provided 
always,  and  without  prejudice  to  other  excep- 
tions, the  mere  inability  to  spare  a  prize  crew 
does  not  constitute  an  element  of  danger 
within  the  meaning  of  Article  49 — a  proviso 
the  importance  of  which,  let  me  add,  is 
emphasized  by  Sir  Edward  Grey  at  p.  29  of 
the  Blue  Book. 

On  the  other  hand,  we  must  not  overlook 
the  safeguards  provided  by  Articles  50  and 
51.  Article  50  provides  that  before  the 
vessel  is  destroyed  all  persons  on  board  must 
be  placed  in  safety,  and  Article  51  declares 
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that  the  captor  who  has  destroyed  a  neutral 
vessel  must,  prior  to  any  decision  respecting 
the  validity  of  the  prize,  establish  that  he  only 
acted  in  the  face  of  an  exceptional  necessity. 
It  also  contains  the  extremely  important  con- 
dition that,  if  he  fails  to  do  so,  he  must 
compensate  the  parties  interested,  and  no  exami- 
nation shall  be  made  of  the  question  whether 
the  capture  was  valid  or  not. 

This  condition,  as  is  clearly  shown  in 
M.  Renault's  Report  (see  Appendix,  p.  130), 
gives  a  guarantee  against  the  arbitrary  de- 
struction of  prizes  by  throwing  a  real 
responsibility  on  the  captor  who  has  carried 
out  the  destruction,  for  the  result  is  that 
before  any  decision  has  been  given  respect- 
ing the  validity  of  the  prize  the  captain  must 
prove  that  the  case  was  one  of  exceptional 
necessity  within  the  meaning  of  Article  49. 

Again,  it  must  be  remembered  that  a  vessel 
is  not  liable  to  capture  unless  the  contraband 
constitutes  one  half  of  the  cargo  measured  in 
volume,  weight  or  freight.     Finally  it  is  to 
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be  noticed,  and  this  I  had  overlooked  in  my 
address  to  the  International  Law  Association, 
that  the  danger  of  the  destruction  of  the 
neutral  ship  being  excused  by  the  inability 
of  the  belligerent  to  spare  a  prize  crew 
seems  to  be  greatly  diminished,  if  not  en- 
tirely averted,  by  the  following  express  state- 
ment in  M.  Renault's  Report  (see  Appendix, 
p.  129).  "  It  is,  of  course,  only  the  situation 
at  the  moment  when  the  destruction  takes 
place  which  must  be  considered  in  order  to 
decide  whether  the  conditions  necessary  to 
justify  it  are  or  are  not  fulfilled." 

Fas  est  et  ab  hoste  doceri.  Let  us  see  what 
our  opponents  say  on  this  point.  This  will 
be  found  in  the  following  remarkable  state- 
ment in  their  report  to  Sir  Edward  Grey  : 
"  The  Delegates  representing  those  Powers 
which  have  been  most  determined  in  vindi- 
cating the  right  to  destroy  neutral  prizes 
declared  that  the  combination  of  the  rules 
now  adopted  respecting  destruction  and 
liability  of  the  ship  practically  amounted  in 


DECLARATION    OF   LONDON       43 

itself  to  a  renunciation  of  the  right  in  all 
but  a  few  cases.  We  did  not  conceal  the 
fact  that  this  was  exactly  the  object  at  which 
we  aimed." 

On  the  whole  I  have  come  to  the  opinion 
that  the  view  taken  by  those  foreign  repre- 
sentatives is  justified  by  the  various  facts  and 
considerations  I  have  set  forth. 

Articles  52,  53  and  54  (see  Appendix, 
p.  131)  contain  other  useful  provisions,  on 
which,  however,  it  is  unnecessary  for  me  to 
dwell  on  the  present  occasion. 

On  the  whole  I  submit  that  the  law  as 
to  the  destruction  of  neutral  prizes,  as  laid 
down  in  Chapter  IV  of  the  Declaration  of 
London,  embodies  a  compromise  which,  con- 
sidering the  great  difficulty  of  the  subject,  is 
prudent,  fair  and  equitable. 

20.  Chapter  V  deals  with  the  transfer  of 
an  enemy  vessel  to  a  neutral  flag.  In  para- 
graph 18  of  my  address  to  the  International 
Law  Association  I  set  forth  the  English 
Prize  Law  on  this  subject,  and  gave  reasons 
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why  it  appeared  to  me  far  more  simple  and 
clear  than  the  provisions  contained  in  the 
third  Chapter,  which  make  the  validity  of 
the  transfer  depend  upon  a  number  of  arti- 
ficial presumptions,  some  absolute  and  others 
rebuttable  ;  but  although  I  still  consider  my 
objection  perfectly  valid  and  by  no  means 
immaterial,  I  shall  not  trouble  you  with 
my  arguments  on  this  subject,  because  the 
objection  is  not,  in  my  opinion,  sufficiently 
important  to  justify  us  in  declining  to  ratify 
the  Declaration  or  in  recording  a  reservation 
on  this  point. 

21.  Chapter  VI  deals  with  the  question  of 

the  enemy  character  of  ship  or  goods. 

As  to  the  ship,  it  declares  that  her  enemy 

or    neutral    character   is    determined    by  the 

flag  which  she  is  entitled  to  fly. 

As  to  goods,  it  declares  that  the  neutral 

or  enemy  character  of   the  goods  found  on 

board  an  enemy  vessel  is  determined  by  the 

neutral   or   enemy   character   of    the    owner. 

But  two  questions  are  left  entirely  undeter- 
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mined.  In  the  first  place,  it  is  declared  that 
the  case  of  the  neutral  vessel  being  engaged 
in  a  trade  which  is  closed  in  time  of  peace 
to  foreign  vessels,  but  is  opened  in  time  of 
war  to  neutrals,  remains  entirely  outside  the 
scope  of  the  Declaration.  In  other  words, 
the  rule  which  is  known  as  the  Rule  of 
1756,  the  most  powerful  vindication  of 
which  is,  in  my  opinion,  to  be  found  in 
Manning's  Law  of  Nations^  is  expressly 
declared  to  be  in  no  wise  affected  by  the 
Declaration  of  London,  but  is  left  apparently 
an  open  question  as  to  whether  it  is  or  is 
not  to  be  followed  by  the  International  Prize 
Court. 

In  the  second  place,  it  was  found  im- 
possible at  the  Naval  Conference  of  London 
to  come  to  an  agreement  whether  the  enemy 
character  of  the  owner  should  depend  upon 
his  nationality,  or  upon  his  commercial  or 
his  civil  domicile. 

22.  The  seventh  chapter  of  the  Declaration 
of  London  deals  with  the  subject  of  convoy. 


d  2 
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This  question,  which,  as  is  well  known, 
was  at  one  time  one  of  great  importance, 
and  mainly  gave  rise  to  the  armed  neutrality 
at  the  beginning  of  the  nineteenth  century, 
is  at  the  present  day,  for  the  following 
reasons,  a  matter  of  little  moment. 

(a)  Since  the  Declaration  of  Paris  a 
neutral  ship  can  be  searched  only  for  the 
purpose  of  ascertaining  whether  she  is 
carrying  contraband  goods  or  is  otherwise 
violating  the  duties  of  neutrality. 

(J?)  According  to  the  law  of  blockade 
as  laid  down  in  the  Declaration  of  London, 
neutral  vessels  may  not  be  captured  except 
within  the  area  of  blockade  operations. 

(c)  The  statement  of  Mr.  Hall,  that  the 
use  of  convoys  would  be  greatly  restricted 
in  future  by  the  practical  impossibility  of 
working  in  a  common  body  vessels  of 
different  rates  of  speed,  is  confirmed  by 
the  evidence  given  before  the  Royal  Com- 
mission on  Food  Supply  during  War. 
(a)  The    right     to    visit    ships     under 
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convoy,  which  has  always  been  strongly 
objected  to  by  neutral  Powers,  and  has  in 
the  past  given  rise  to  grave  difficulties,  has 
not  been  exercised  by  Great  Britain  for  a 
great  many  years. 

For  these  reasons  Sir  Edward  Grey  seems 
perfectly  justified  in  his  assertion,  at  p.  25  of 
the  Blue  Book,  that  the  original  contention 
relating  to  convoy  has  practically  lost  all  its 
importance,  and  in  my  opinion  no  sound 
objection  can  be  taken  to  Articles  61  and  62. 
23.  Chapter  VIII  deals  with  the  subject  of 
search  and  capture.  It  provides  that  forcible 
resistance  to  the  rights  of  stoppage,  search 
and  capture  involves  in  all  cases  the  condem- 
nation of  the  vessel,  and  that  the  cargo  is 
liable  to  the  same  treatment  as  the  cargo  of 
an  enemy  vessel.  This  provision  is  fully 
explained  and  illustrated  in  a  masterly  manner 
in  M.  Renault's  Report,  in  a  note  to  Article 
63  (see  Appendix,  p.  150) — a  note  remarkable 
for  powerful  arguments  expressed  in  language 
the  most  perspicuous  and  persuasive. 
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24.  Chapter  IX  deals  with  the  subject  of 
compensation,  and  contains  the  general  rule 
that,  if  the  capture  of  vessels  or  goods  is  not 
upheld  by  the  Prize  Court,  or  the  prize  is 
released  without  any  judgment  being  given, 
the  parties  interested  have  a  right  to  com- 
pensation, unless  there  were  good  reasons 
for  capturing  the  vessel  and  goods.  This 
rule,  which  is  far  more  liberal  than  that 
applied  by  Prize  Courts,  is  admirably  ex- 
plained in  M.  Renault's  Report,  in  the  note 
to  Article  64.  The  comment  (which  is  set 
out  in  the  Appendix)  also  adds  certain 
important  provisions  relating  to  false  or 
forged  ships'  papers,  and  spoliation  of  papers, 
which  are  in  accordance  with  English  Prize 
Law,  but  which  are  not  to  be  found  in  the 
Declaration  itself. 

25.  Allow  me  now  to  summarize,  in  a  few 
words,  my  criticism  of  the  Declaration  of 
London  so  far  as  concerns  the  matters  on 
which  the  Naval  Conference  were  able  to 
agree. 
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I  consider  that  the  Declaration,  unless 
supplemented  by  M.  Renault's  Report,  is 
vague,  defective  and  incomplete,  and  that 
therefore  a  convention  ought  to  be  come  to 
by  the  Naval  Powers,  that  the  latter  docu- 
ment should,  by  reference,  or  in  some  other 
manner,  be  embodied  in  the  Declaration 
itself  ;  but,  subject  to  this  reservation,  I 
confidently  submit  that  the  Declaration  of 
London  contains,  on  the  points  as  to  which  an 
agreement  was  come  to,  a  code  of  International 
Law  which  is  not  only  a  fair  and  equitable 
compromise  of  divergent  views,  but  is  also 
one  which  it  is  to  the  interest  of  Great 
Britain  to  sanction  and  enforce. 

26.  I  come  now  to  the  last  branch  of  my 
subject.  There  are  certain  questions  which 
the  Declaration  has  left  unsettled.  Two  are 
included  in  the  eight  questions  which,  you 
will  remember,  were  considered  as  of  far- 
reaching  importance,  and  which  in  the  opinion 
of  our  Government  and  other  Governments 
ought  to  be  settled  before  the  International 
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Prize  Court  can  safely  be  allowed  to  come 
into  operation. 

These  unsettled  questions  are  the  follow- 
ing :— 

(a)  Is  the  rule  of  1756  to  be  main- 
tained ? 

(b)  What  constitutes  the  enemy  char- 
acter of  the  owner  of  goods  on  board 
merchant  ships  ? 

(c)  In  what  circumstances,  and  subject 
to  what  conditions,  should  the  conversion 
on  the  high  seas  of  merchant  ships  into 
warships,  and  of  warships  into  merchant 
vessels,  be  allowed  ? 

As  regards  the  first  question  it  is  one 
of  considerable  importance.  1  the  coasting 
trade,  or  the  trade  between  a  belligerent 
country  and  its  colonies,  when  carried  on  by 
neutrals  in  time  of  war,  illegal  as  against  the 
belligerent  if  such  trade  was  closed  against 
foreigners  in  time  of  peace  ?  This  question 
might,  in  many  cases,  come  before  the 
International  Prize  Court. 
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As  regards  the  second  question  it  would 
constantly  present  itself. 

As  regards  the  third  question  it  might 
come  before  the  International  Prize  Court  in 
several  cases,  amongst  others  where  a  neutral 
Government  has  allowed  a  merchant  vessel 
which  has  cruised  as  a  warship  and  has  after- 
wards on  the  high  seas  been  converted  into 
a  merchant  vessel  to  enter  into  and  remain  in 
one  of  its  neutral  ports. 

How,  then,  are  these  points  to  be  decided 
by  the  International  Prize  Court  ? 

27.  As  to  these  unsettled  points,  Mr. 
Bray,  at  p.  93  of  his  book,  observes  that 
they  are  not  strictly  relevant  to  the  ques- 
tion whether  the  Declaration  should  be 
ratified  or  not.  This  view,  which  is  sub- 
stantially the  same  as  that  repeatedly  put 
forward  by  the  Foreign  Office  (and  indeed 
Mr.  Bray  and  the  Foreign  Office  generally 
agree),  is,  I  submit,  unsound.  It  is,  in  my 
opinion,  unsound  because  it  follows  from 
Article    66   of   the    Declaration,    and    from 
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several  already  cited  articles  in  the  Con- 
vention for  the  establishment  of  an  Inter- 
national Prize  Court,  that  the  Naval  Powers 
are  bound  to  give  effect  to  the  decision  of 
the  International  Prize  Court,  and  that  if 
we  make  no  reservations  those  unsettled 
points  will  have  to  be  decided  by  that 
Court  according  to  what  have  been  called 
the  principles  of  justice  and  equity. 

28.  I  agree,  however,  with  Mr.  Bray 
that  the  importance  of  these  unsettled  points 
has  been  greatly  exaggerated.  For  instance, 
the  result  of  a  war  cannot  be  seriously 
affected  by  the  fact  that  the  enemy  char- 
acter of  an  owner  of  goods  is  determined 
by  his  nationality  or  by  his  domicile. 
Again,  there  has  been  the  grossest  exaggera- 
tion and  misrepresentation  in  the  discussion 
on  the  third  question,  whether  on  the  high 
seas  merchant  vessels  may  be  converted 
into  warships  and  warships  reconverted 
into  merchant  vessels.  For  instance,  it 
has  been    contended    that  to    allow    this   to 
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be  done  would  be  to  reintroduce  the  system 
of  privateering,  which  was  abolished  by  the 
Declaration  of  Paris. 

This  contention  is  entirely  unfounded 
and  almost  absurd,  inasmuch  as  Convention  7 
of  the  Hague  Conference  contains  the  most 
stringent  provisions  against  a  merchant 
vessel  which  has  been  converted  into  a 
warship  having  any  of  the  qualities  or  legal 
incidents  of  a  privateer.  These  stringent 
provisions  are  contained  in  the  following 
articles  : 

Article  i 
A  merchant  ship  converted  into  a  war- 
ship cannot  have  the  rights  and 
duties  appertaining  to  vessels  having 
that  status  unless  it  is  placed  under 
the  direct  authority,  immediate  con- 
trol, and  responsibility  of  the  Power, 
the  flag  of  which  it  flies. 

Article  2 
Merchant    ships    converted    into  warships 
must    bear   the    external    marks   which 
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distinguish      the     warships      of     their 
nationality. 

Article  3 
The  Commander  must  be  in  the  service 
of  the  State  and  duly  commissioned 
by  the  proper  authorities.  His  name 
must  figure  on  the  list  of  the  Officers 
of  the  fighting  fleet. 

Article  4 
The    crew    must    be    subject    to    military 
discipline. 

Article  5 
Every   merchant    ship    converted    into    a 
warship    is    bound    to    observe    in    its 
operations    the    laws    and    custom     of 
war. 

Article  6 
The   belligerent  who  converts  a  merchant 
ship    into  a  warship  must,  as   soon  as 
possible,   announce   such   conversion  in 
the  list  of  its  warships. 


DECLARATION    OF   LONDON      55 

Can  any  one  who  has  read  these  Articles 
seriously  contend  that  a  merchant  vessel 
converted  into  a  warship  in  accordance  with 
these  provisos  has  anything  in  common 
with  a  privateer  ?  In  fact,  if  the  contention 
were  true,  then  the  British  Government 
itself  is  guilty  of  contracting  with  the 
P.  &  O.  and  other  shipping  companies 
for  the  construction  and  equipment  of 
privateers. 

29.  But  although  there  has  been  gross 
exaggeration  and  misrepresentation  in  the 
controversy  relating  to  these  unsettled 
points,  it  is  nevertheless  necessary  to 
determine  how  they  are  to  be  dealt  with. 
Are  they  to  be  left  to  be  decided  by  the 
International  Prize  Court  according  to  the 
principles  of  justice  and  equity,  or  are  we 
to  make  reservations  in  order  that  these 
points  may  be  settled  by  negotiations 
between  the  Naval  Powers  or  at  the  next 
Hague  Conference  ?  I  myself  am,  after 
much     hesitation,    inclined    to    the    opinion 
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that  the  latter  course  ought  to  be  followed. 
But  if  this  opinion  be  adopted,  it  must  be 
distinctly  declared  on  what  points  reserva- 
tions are  made,  and  that  the  effect  of  mak- 
ing them  will  be  equivalent  to  an  announce- 
ment that  the  British  Government  and  the 
British  Courts  will  not  enforce  any  judg- 
ment of  the  International  Prize  Court  based 
on  grounds  inconsistent  with  the  decisions 
of  our  own  Prize  Courts,  and  will,  as 
regards  the  reserved  questions,  only  enforce 
the  judgments  of  our  own  Prize  Courts. 
There  should  be  a  distinct  declaration  to 
that  effect,  for  otherwise  making  reservations 
might  easily  give  rise  to  grave  International 
disputes  and  are  likely  to  a  great  extent 
to  detract  from  the  benefits  anticipated  from 
the   International  Prize  Court. 

On  the  whole,  therefore,  I  submit  that  it 
would  be  unsafe  to  recommend  the  Declara- 
tion of  London  to  be  ratified  until  we  are 
informed  not  only  whether  the  Naval  Powers 
will   agree  that   M.   Renault's    Report    shall 
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be  binding  on  the  International  Prize  Court, 
but  also  until  we  know  the  points,  if  any, 
on  which  the  Government  intend  to  make 
reservations. 

I  have  now  finished  my  exposition  and 
criticism  of  the  Declaration  of  London. 
However  feeble  and  imperfect  it  may  be, 
I  hope  it  will  be  found  to  be  perfectly 
impartial  and  completely  free  from  party 
spirit.  Indeed,  the  subject  is  one  which  is, 
or,  at  any  rate,  ought  to  be,  entirely  outside 
the  range  of  party  politics. 

In  conclusion,  I  venture  to  assert,  for  the 
reasons  I  have  endeavoured  to  set  forth,  that 
whatever  may  be  the  fate  of  the  Declaration 
of  London,  the  establishment  of  a  Supreme 
Prize  Court  and  the  codes  contained  in  the 
Declaration  mark  a  great  and  striking  pro- 
gress in  the  law  of  nations,  and  will  render 
the  work  done  by  the  Hague  Conference 
of  1907  and  by  the  Naval  Conference  of 
1909  for  ever  memorable  in  the  annals  of 
International  Law. 


Since  the  delivery  of  this  address  Sir  Edward 
Grey  has  assured  the  Members  of  the  Imperial 
Conference  that  certain  reservations  will  be 
made  by  our  Government  on  the  ratification  of 
the  Declaration  of  London,  and  amongst  others 
a  distinct  stipulation  that  Monsieur  Renault's 
report  shall  be  considered  as  an  authorised 
interpretation  of  the  Declaration.  This  removes 
my  main  objection  to  the  ratification ;  and  the 
only  point  which  in  my  opinion  remains  to  be 
considered  and  determined  is  whether  any  reser- 
vations should  be  made  as  to  the  three  unsettled 
questions  of  International  Law,  and  if  so,  what 
will  be  the  effect  of  such  reservations. 


APPENDIX 


THE  DECLARATION  OF  LONDON. 

Together  with  the  General  Report  thereon, 
presented  to  the  Naval  Conference  on  behalf  of 

its  Drafting  Committee.* 

(A)  Introductory. — On  the  27th  February, 
1908,  the  British  Government  addressed  a  cir- 

*  There  has  been  a  considerable  discussion,  notably  in 
the  columns  of  The  Times,  recently,  in  which  all  the  most 
distinguished  international  lawyers  have  taken  part,  as  to 
whether,  as  claimed  by  Sir  Edward  Grey,  the  General 
Report  or  Running  Commentary  on  the  Declaration,  which 
is  here  printed  in  full,  may  really  be  taken  to  be  an  authori- 
tative interpretation  of  the  Articles  of  the  Declaration — as 
binding  upon  the  signatory  Powers  as  those  Articles  them- 
selves. The  point  which  is  chiefly  at  issue  is  as  to  the 
interpretation  of  Articles  22,  24  (absolute  and  conditional 
contraband),  and  33,  34  ("destination"  in  the  case  of  con- 
ditional contraband).  It  has  been  suggested  (cp.  pages  42- 
45)  that  the  presumptions  as  to  destination  would  admit  of 
the  condemnation  of  food  which  was  not  really  conditional 
contraband,  but  was  destined  for  the  general  support  of  the 
population.  This  accusation  loses  force  if  the  Commen- 
tary, which  is  quite  clear  on  the  point,  is  authoritative.  The 
matter  is  not  of  great  importance,  because  Sir  Edward 
Grey  has  already  stated  that  he  will  only  ratify  the  Declara- 
tion if  all  ambiguity  on  this  point  is  removed.  Neverthe- 
less, it  may  be  useful  to  append  the  Foreign  Office  state- 
ment regarding  the  authoritative  character  of  the  Commen- 
tary. (Mr.  McKinnon  Wood,  in  reply  to  Mr.  J.  G.  Butcher, 
House  of  Commons,    February   22nd,    191 1.) 

"  It  is  obvious  that  if  the  delegates  who  are  sent  by  the 
respective  Governments  to  attend  a  Conference  think  it 
desirable  to  accompany  the  instrument  which  they  sign 
by  a  commentary,  which  is  described  in  the  meetings  of 
the  Conference  as  an  official  commentary,  which  is  accepted 
by  the  delegates  on  that  footing,  and  which  is  formally 
adopted  at  a  plenary  meeting  of  the  Conference,  the  com- 
mentary must  be  regarded  as  accepted  by  the  Governments, 
unless  the  action  of  their  delegates  is  disavowed.  The  object 
of  such  a  commentary  is  to  explain  the  meaning  of  the 
signed  instrument,  and  to  lessen  the  possibility  of  such 
E  2  61 
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cular  to  various  Powers  inviting  them  to  meet 
at  a  Conference  with  the  object  of  reaching  an 
agreement  as  to  the  definition  of  the  generally 
recognised  principles  of  international  law  in 
the  sense  of  Article  7,  paragraph  2,  of  the  Con- 
vention signed  at  The  Hague  on  the  18th 
October,  1907,  for  the  establishment  of  an  In- 
ternational Prize  Court.  This  agreement 
appeared  necessary  to  the  British  Government 
on  account  of  certain  divergences  of  view 
which  had  become  apparent  at  the  second 
Peace  Conference  in  connection  with  the  settle- 
ment of  various  important  questions  of  inter- 
national maritime  law  in  time  of  war.  The 
existence  of  these  divergent  views  might,  it 
seemed,  render  difficult  the  acceptance  of  the 
International  Prize  Court,  as  the  power  of  this 
Court  would  be  the  more  extended  in  propor- 
tion as  the  rules  to  be  applied  by  it  were  more 
uncertain. 

The  British  Government  suggested  that  the 
following  questions  might  form  the  pro- 
gramme of  the  proposed  Conference,  and  in- 
vited the  Powers  to  express  their  views 
regarding  them  in  preparatory  Memoranda  : 

ambiguities  arising  as  are  likely  to  occur  subsequently  in 
construing  articles  which  are  of  necessity  drawn  up  in  very 
concise  language  ;  it  is  in  this  sense  that  the  commentary 
becomes  an  '  authoritative  interpretation,'  because  it  is  the 
explanation  of  the  meaning  which  the  signatories  to  the 
Convention  have  placed  upon    it   themselves." 

It  has  been  suggested  by  Mr.  Cohen,  Professor  Westlake, 
and  others  that  Great  Britain  should  ratify  the  Declaration 
only  on  the  understanding  that  the  Commentary  is  as 
authoritative  as  the  Declaration. 

There  appears  to  be  no  practical  obstacle  to  such  a  course 
of  action,  and  it  undoubtedly  suggests  itself  as  a  simple 
expedient.  It  would  carry  out  Sir  Edward  Grey's  pledge 
of  removing  ambiguity,  and  greatly  help  to  set  the  minds 
of  the  doubters  at  rest. 
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(a)  Contraband,  including  the  circum- 
stances under  which  particular  articles  can  be 
considered  as  contraband;  the  penalties  for 
their  carriage;  the  immunity  of  a  ship  from 
search  when  under  convoy;  and  the  rules  with 
regard  to  compensation  where  vessels  have 
been  seized  but  have  been  found  in  fact  only 
to  be  carrying  innocent  cargo; 

(b)  Blockade,  including  the  questions  as  to 
the  locality  where  seizure  can  be  effected,  and 
the  notice  that  is  necessary  before  a  ship  can 
be  seized ; 

(c)  The  doctrine  of  continuous  voyage  in 
respect  both  of  contraband  and  of  blockade; 

(d)  The  legality  of  the  destruction  of  neutral 
vessels  prior  to  their  condemnation  by  a  prize 
court ; 

(e)  The  rules  as  to  neutral  ships  or  persons 
rendering  "unneutral  service"  ("assistance 
hostile  ") ; 

(/)  The  legality  of  the  conversion  of  a 
merchant-vessel  into  a  war-ship  on  the  high 
seas; 

(g)  The  rules  as  to  the  transfer  of  merchant- 
vessels  from  a  belligerent  to  a  neutral  flag 
during  or  in  contemplation  of  hostilities; 

(h)  The  question  whether  the  nationality  or 
the  domicile  of  the  owner  should  be  adopted 
as  the  dominant  factor  in  deciding  whether 
property  is  enemy  property. 

The  invitations  were  accepted,  and  the  Con- 
ference met  on  the  4th  December  last.  The 
British  Government  had  been  so  good  as  to 
assist  its  deliberations  by  presenting  a  collec- 
tion of  papers  which  quickly  became  known 
among  us  by  the  name  of  the  Red  Book,  and 
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which,  after  a  short  introduction,  contains  a 
"Statement  of  the  views  expressed  by  the 
Powers  in  their  Memoranda,  and  observations 
intended  to  serve  as  a  basis  for  the  delibera- 
tions of  the  Conference."  These  are  the 
"  bases  of  discussion "  which  served  as  a 
starting-point  for  the  examination  of  the  chief 
questions  of  existing  international  maritime 
law.  The  Conference  could  not  but  express 
its  gratitude  for  this  valuable  preparatory 
work,  which  was  of  great  assistance  to  it.  It 
made  it  possible  to  observe,  in  the  first  place, 
that  the  divergences  in  the  practices  and 
doctrines  of  the  different  countries  were  per- 
haps less  wide  than  was  generally  believed, 
that  the  essential  ideas  were  often  the  same  in 
all  countries,  and  that  the  methods  of  appli- 
cation alone  varied  with  traditions  or  pre- 
judices, with  permanent  or  accidental  interests. 
It  was,  therefore,  possible  to  extract  a  common 
element  which  it  could  be  agreed  to  recommend 
for  uniform  application.  "This  is  the  end  to 
which  the  efforts  of  the  different  Delegations 
tended,  and  they  vied  with  one  another  in  their 
zeal  in  the  search  for  the  grounds  of  a  common 
understanding.  Their  efforts  were  strenuous, 
as  is  shown  by  the  prolonged  discussions  of 
the  Conference,  the  Grand  Committee,  and  the 
Examining  Committees,  and  by  the  numerous 
proposals  which  were  presented.  Sailors, 
diplomatists,  and  jurists  cordially  co-operated 
in  a  work  the  description  of  which,  rather  than 
a  final  estimate  of  its  essential  value,  is  the 
object  of  this  Report,  as  our  impartiality  might 
naturally  be  suspected. 

The  body  of  rules  contained  in  the  Declara- 
tion, which  is  the  result  of  the  deliberations  of 
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the  Naval  Conference,  and  which  is  to  be 
entitled  Declarations  concerning  the  laws  of 
naval  war,  answers  well  to  the  desire  expressed 
by  the  British  Government  in  its  invitation  of 
February,  1908.  The  questions  in  the  pro- 
gramme are  all  settled  except  two,  with  regard 
to  which  explanations  will  be  given  later.  The 
solutions  have  been  extracted  from  the  various 
views  or  practices  which  prevail,  and  represent 
what  may  be  called  the  media  sententia.  They 
are  not  always  in  absolute  agreement  with  the 
views  peculiar  to  each  country,  but  they  shock 
the  essential  ideas  of  none.  They  must  not  be 
examined  separately,  but  as  a  whole,  otherwise 
there  is  a  risk  of  the  most  serious  misunder- 
standings. In  fact,  if  one  or  more  isolated 
rules  are  examined  either  from  the  belligerent 
or  the  neutral  point  of  view,  the  reader  may 
find  that  the  interests  with  which  he  is 
especially  concerned  are  jeopardised  by  the 
adoption  of  these  rules.  But  they  have  an- 
other side.  The  work  is  one  of  compromise 
and  mutual  concessions.  Is  it,  as  a  whole,  a 
good  one  ? 

We  confidently  hope  that  those  who  study  it 
seriously  will  answer  that  it  is.  The  Declara- 
tion puts  uniformity  and  certainty  in  the  place 
of  the  diversity  and  obscurity  from  which  inter- 
national relations  have  too  long  suffered.  The 
Conference  has  tried  to  reconcile  in  an  equit- 
able and  practical  way  the  rights  of  belligerents 
with  those  of  neutral  commerce;  it  consists  of 
Powers  whose  conditions,  from  the  political, 
economic,  and  geographical  points  of  view, 
vary  considerably.  There  is  therefore  reason 
to  suppose  that  the  rules  on  which  these 
Powers  have  aqreed  take  sufficient  account  of 
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the  different  interests  involved,  and  hence  may- 
be accepted  without  objection  by  all  the  others. 
The    Preamble    of    the    Declaration    sum- 
marises the  general  ideas  just  set  forth. 

(B)  The  Preamble  to  the  Declaration. 

Having"  regard  to  the  terms  in  which  the 
British  Government  invited  various  Powers 
to  meet  in  conference  in  order  to  arrive  at 
an  agreement  as  to  what  are  the  generally 
recognised  rules  of  international  law  within 
the  meaning"  of  Article  7  of  the  Convention 
of  the  18th  October,  1907,  relative  to  the 
establishment  of  an  International  Prize 
Court ; 

Recognising:  all  the  advantages  which  an 
agreement  as  to  the  said  rules  would  present 
in  the  unfortunate  event  of  a  naval  war, 
both  as  regards  peaceful  commerce,  and  as 
regards  the  belligerents  and  their  diplomatic 
relations  with  neutral  Governments ; 

Having  regard  to  the  divergence  often 
found  in  the  methods  by  which  it  is  sought 
to  apply  in  practice  the  general  principles  of 
international  law ; 

Animated  by  the  desire  to  secure  hence- 
forward a  greater  measure  of  uniformity  in 
this  respect ; 

Hoping  that  a  work  so  important  to  the 
common  welfare  will  meet  with  general 
approval ; 

What  is  the  scope  of  application  of  the  rules 
thus  laid  down  ?    They  must  be  observed  in 


DECLARATION    OF   LONDON       67 

the  relations  between  the  signatory  parties, 
since  those  parties  acknowledge  them  as  prin- 
ciples of  recognised  international  law  and, 
besides,  expressly  bind  themselves  to  secure 
the  benefit  of  them  for  one  another.  The 
Signatory  Powers  who  are  or  will  be  parties 
to  the  Convention  establishing  the  Inter- 
national Prize  Court  will  have,  besides,  an 
opportunity  of  having  these  rules  applied  to 
disputes  in  which  they  are  concerned,  whether 
the  Court  regards  them  as  generally  recog- 
nised rules,  or  takes  account  of  the  pledge 
given  to  observe  them.  It  is  moreover  to  be 
hoped  that  these  rules  will  before  long  be 
accepted  by  the  majority  of  States,  who  will 
recognise  the  advantage  of  substituting  exact 
provisions  for  more  or  less  indefinite  usages 
which  tend  to  give  rise  to  controversy. 

It  has  been  said  above  that  two  points  in  the 
programme  of  the  Conference  were  not 
decided. 

1.  The  programme  mentions  under  head 
(/)  :  the  legality^  of  the  conversion  of  a 
merchant  vessel  into  a  warship  on  the  high 
seas.  The  conflicting  views  on  this  subject 
which  became  apparent  at  the  Conference  of 
The  Hague  in  1907,  have  recurred  at  the  pre- 
sent Conference.  It  may  be  concluded,  both 
from  the  statements  in  the  Memoranda  and 
from  the  discussion,  that  there  is  no  generally 
accepted  rule  on  this  point,  nor  do  there  appear 
to  be  any  precedents  which  can  be  adduced. 
Though  the  two  opposite  opinions  were  de- 
fended with  great  warmth,  a  lively  desire  for 
an  understanding  was  expressed  on  all  sides; 
everybody  was  at  least  agreed  that  it  would  be 
a  great  advantage  to  put  an  end  to  uncertainty. 
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Serious  efforts  were  made  to  do  justice  to  the 
interests  espoused  by  both  sides,  but  these  un- 
fortunately failed.  A  subsidiary  question 
dependent  on  the  previous  one,  on  which,  at 
one  moment,  it  appeared  possible  to  come  to 
an  agreement,  is  that  of  reconversion.  Accord- 
ing to  one  proposal,  it  was  to  be  laid  down 
that  "merchant  vessels  converted  into  war- 
ships cannot  be  reconverted  into  merchant 
vessels  during  the  whole  course  of  the  war." 
The  rule  was  absolute  and  made  no  distinction 
as  regards  the  place  where  reconversion  could 
be  effected ;  it  was  dictated  by  the  idea  that  such 
conversion  would  always  have  disadvantages, 
would  be  productive  of  surprises,  and  lead  to 
actual  frauds.  As  unanimity  in  favour  of  this 
proposal  was  not  forthcoming,  a  subsidiary 
one  was  brought  forward,  viz.,  "the  conver- 
sion of  a  warship  into  a  merchant  vessel  on  the 
high  seas  is  forbidden  during  the  war."  The 
case  had  in  view  was  that  of  a  warship  (gener- 
ally a  recently  converted  merchant  vessel) 
doffing  its  character  so  as  to  be  able  freely  to 
revictual  or  refit  in  a  neutral  port  without  be- 
ing bound  by  the  restrictions  imposed  on  war- 
ships. Will  not  the  position  of  the  neutral 
State  between  two  belligerents  be  delicate,  and 
will  not  such  State  expose  itself  to  reproach 
whether  it  treats  the  newly  converted  ship  as  a 
merchant  vessel  or  as  a  warship  ?  Agreement 
might  perhaps  have  been  reached  on  this  pro- 
posal, but  it  seemed  very  difficult  to  deal  with 
this  secondary  aspect  of  a  question  which 
there  was  no  hope  of  settling  as  a  whole.  This 
was  the  decisive  reason  for  the  rejection  of  all 
proposals. 
The  question  of  conversion  on  the  high  seas 
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and    that    of    reconversion    therefore    remain 
open. 

2.  Under  head  (h)  the  British  Programme 
mentions  :  the  question  whether  the  nationality 
or  the  domicile  of  the  owner  should  be  adopted 
as  the  dominant  factor  in  deciding  whether 
property  is  enemy  property.  This  question 
was  subjected  to  a  searching  examination  by 
a  special  Committee,  which  had  to  acknow- 
ledge the  uncertainty  of  actual  practice;  it  was 
proposed  to  put  an  end  to  this  by  the  following 
provisions  :  — 

"The  neutral  or  enemy  character  of  goods 
found  on  board  an  enemy  vessel  is  de- 
termined   by    the     neutral    or    enemy 
nationality  of  their  owner,   or,  if  he  is 
of  no  nationality  or  of  double  nation- 
ality (i.e.,  both  neutral  and  enemy),  by 
his    domicile    in    a    neutral    or    enemy 
country; 
"Provided  that  goods  belonging  to  a  limited 
liability  or  joint  stock  company  are  con- 
sidered as  neutral  or  enemy  according 
as  the  company  has  its  headquarters  in 
a  neutral  or  enemy  country." 
Unanimity    not    being    forthcoming,    these 
provisions  remained  without  effect. 

We  now  reach  the  explanation  of  the  De- 
claration itself,  on  which  we  shall  try,  by 
summarising  the  Reports  already  approved  by 
the  Conference,  to  give  an  exact  and  uncon- 
troversial  commentary;  this,  when  it  has  be- 
come an  official  commentary  by  receiving  the 
approval  of  the  Conference,  may  serve  as  a 
guide  to  the  different  authorities — administra- 
tive, military,  and  judicial — who  may  be  called 
on  to  apply  it. 
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(C)  Preliminary  Provision. 

The  Signatory  Powers  are  agreed  that  the 
rules  contained  in  the  following  Chapters 
correspond  in  substance  with  the  generally 
recognised  principles  of  international  law. 

This  provision  dominates  all  the  rules  which 
follow.  Its  spirit  has  been  indicated  in  the 
general  remarks  to  be  found  at  the  beginning 
of  this  Report.  The  purpose  of  the  Confer- 
ence has,  above  all,  been  to  note,  to  define, 
and,  where  needful,  to  complete  what  might 
be  considered  as  customary  law. 


THE  ARTICLES  OF  THE  DECLARATION. 

CHAPTER    I. 

Blockade  in  Time  of  War. 

Blockade  is  here  regarded  solely  as  an  opera- 
tion of  war,  and  there  is  no  intention  of  touch- 
ing in  any  way  on  what  is  called  pacific 
blockade. 

Article  1. 

A  blockade  must  not  extend  beyond  the 
ports  and  coasts  belonging  to  or  occupied  by 
the  enemy. 

Blockade,  as  an  operation  of  war,  can  be 
directed  by  a  belligerent  only  against  his  ad- 
versary.   This  very  simple  rule  is  laid  down 
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at  the  start,  but  its  full  scope  is  apparent  only 
when  it  is  read  in  connection  with  Article  18. 


Article  2. 

In  accordance  with  the  Declaration  of 
Paris  of  1856,  a  blockade,  in  order  to  be 
binding",  must  be  effective— that  is  to  say,  it 
must  be  maintained  by  a  force  sufficient 
really  to  prevent  access  to  the  enemy  coast- 
line. 

The  first  condition  necessary  to  render  a 
blockade  binding  is  that  it  should  be  effective. 
There  has  been  universal  agreement  on  this 
subject  for  a  long  time.  As  for  the  definition 
of  an  effective  blockade,  we  thought  that  we 
had  only  to  adopt  the  one  to  be  found  in  the 
Declaration  of  Paris  of  the  16th  April,  1856, 
which,  conventionally,  binds  a  great  number 
of  States,  and  is  in  fact  accepted  by  the  rest. 

Article  3. 

The  question  whether  a  blockade  is 
effective  is  a  question  of  fact. 

It  is  easily  to  be  understood  that  difficulties 
often  arise  on  the  question  whether  a  blockade 
is  effective  or  not;  opposing  interests  are  at 
stake.  The  blockading  belligerent  wishes  to 
economise  his  efforts,  and  neutrals  desire  their 
trade  to  be  as  little  hampered  as  possible. 
Diplomatic  protests  have  sometimes  been 
made  on  this  subject.  The  point  may  be  a 
delicate  one,  because  no  absolute  rule  can  be 
laid  down  as  to  the  number  and  position  of 
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the  blockading  ships.    All  depends  on  matters 
of  fact  and  geographical  conditions.     In  one 
case  a  single  ship  will  suffice  to  blockade  a 
port  as  effectively  as  possible,  whereas  in  an- 
other a  whole  fleet  may  not  be  enough  really 
to  prevent  access  to  one  or  more  ports  declared 
to  be  blockaded.     It  is  therefore  essentially  a 
question  of  fact,  to  be  decided  on  the  merits  of 
each  case,  and  not    according  to    a    formula 
drawn  up  beforehand.     Who  shall  decide  it  ? 
The  judicial  authority.     This  will  be,   in  the 
first  place,  the  national  tribunal  which  is  called 
on  to  pronounce  as  to  the  validity  of  the  prize 
and  which  the  vessel  captured  for  breach  of 
the  blockade  can  ask  to  declare  the  capture 
void,   because  the  blockade,    not  being  effec- 
tive, was  not  binding.    This  resort  has  always 
existed ;  it  may  not  always  have  given  satis- 
faction to  the  Powers  concerned,  because  they 
may  have  thought  that  the  national  tribunal 
was  rather  naturally  led  to  consider  effective 
the  blockade  declared  to  be  so  by  its  Govern- 
ment.     But,    when    the    International    Prize 
Court  Convention  comes  into  force,  there  will 
be  an  absolutely  impartial  tribunal,  to  which 
neutrals    may  apply,   and  which    will   decide 
whether,   in   a  given  case,   the  blockade  was 
effective  or  not.    The  possibility  of  this  resort, 
besides  allowing  certain  injustices   to   be   re- 
dressed,   will   most   likely    have  a   preventive 
effect,  in  that  a  Government  will  take  care  to 
establish  its  blockades  in  such  a  way  that  their 
effect  cannot  be  annulled  by  decisions  which 
would  inflict   on  it  a   heavy   loss.      The   full 
scope  of  Article  3    is   thus   seen   when    it   is 
understood    that   the  question    with   which  it 
deals  must  be  settled  by  a  Court.     The  fore- 
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going  explanation  is  inserted  in  the  Report  at 
the  request  of  the  Committee,  in  order  to  re- 
move all  possibility  of  misunderstanding. 


Article  4. 

A  blockade  is  not  regarded  as  raised  if  the 
blockading  force  is  temporarily  withdrawn 
on  account  of  stress  of  weather. 

It  is  not  enough  for  a  blockade  to  be  estab- 
lished :  it  must  be  maintained.  If  it  is  raised 
it  may  be  re-established,  but  this  requires  the 
observance  of  the  same  formalities  as  though 
it  were  established  for  the  first  time.  By 
tradition,  a  blockade  is  not  regarded  as  raised 
when  it  is  in  consequence  of  stress  of  weather 
that  the  blockading  forces  are  temporarily 
withdrawn.  This  is  laid  down  in  Article  4. 
It  must  be  considered  limitative  in  the  sense 
that  stress  of  weather  is  the  only  form  of  com- 
pulsion which  can  be  alleged.  If  the  block- 
ading forces  were  withdrawn  for  any  other 
reason,  the  blockade  would  be  regarded  as 
raised,  and,  if  it  were  resumed,  Articles  12 
(last  rule)  and  13  would  apply. 

Article  5. 

A  blockade  must  be  applied  impartially  to 
the  ships  of  all  nations. 

Blockade,  as  an  operation  of  lawful  warfare, 
must  be  respected  by  neutrals  in  so  far  as  it 
really  remains  an  operation  of  war  which  has 
the  object  of  interrupting  all  commercial  rela- 
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tions  with  the  blockaded  port.  It  may  not  be 
made  the  means  of  allowing  a  belligerent  to 
favour  the  vessels  of  certain  nations  by  letting 
them  pass.     This  is  the  point  of  Article  5. 


Article  6. 

The  commander  of  a  blockading  force  may 
give  permission  to  a  warship  to  enter,  and 
subsequently  to  leave,  a  blockaded  Port. 

Does  the  prohibition  which  applies  to  all 
merchant  vessels  apply  also  to  warships  ?  No 
definite  reply  can  be  given.  The  commander 
of  the  blockading  forces  may  think  it  useful 
to  cut  off  all  communication  with  the 
blockaded  place,  and  refuse  access  to  neutral 
warships;  no  rule  is  imposed  on  him.  If  he 
lets  them  in,  it  is  as  a  matter  of  courtesy.  If 
a  rule  has  been  drawn  up  merely  to  lay  down 
this,  it  is  in  order  that  it  may  not  be  claimed 
that  a  blockade  has  ceased  to  be  effective  on 
account  of  leave  granted  to  such  and  such 
neutral  warships. 

The  blockading  commander  must  act  im- 
partially, as  stated  in  Article  5.  Nevertheless, 
the  mere  fact  that  he  has  let  a  warship  pass 
does  not  oblige  him  to  let  pass  all  neutral  war- 
ships which  may  come.  It  is  a  question  of 
judgment.  The  presence  of  a  neutral  warship 
in  a  blockaded  port  may  not  have  the  same 
consequences  at  all  stages  of  the  blockade,  and 
the  commander  must  be  left  free  to  judge 
whether  he  can  be  courteous  without  making 
any  sacrifice  of  his  military  interests. 
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Article  7. 

In  circumstances  of  distress,  acknowledged 
by  an  officer  of  the  blockading*  force,  a 
neutral  vessel  may  enter  a  place  under 
blockade,  and  subsequently  leave  it  pro- 
vided that  she  has  neither  discharged 
nor  shipped  any  cargo  there. 

Distress  can  explain  the  entrance  of  a 
neutral  vessel  into  a  blockaded  place,  for  in- 
stance, if  she  is  in  want  of  food  or  water,  or 
need  immediate  repairs.  As  soon  as  her  distress 
is  acknowledged  by  an  authority  of  the  block- 
ading force,  she  may  cross  the  line  of 
blockade ;  it  is  not  a  favour  which  she  has  to 
ask  of  the  humanity  or  courtesy  of  the 
blockading  authority.  The  latter  may  deny 
the  state  of  distress,  but  when  once  it  is  proved 
to  exist,  the  consequence  follows  of  itself. 
The  vessel  which  has  thus  entered  the 
blockaded  port  will  not  be  obliged  to  remain 
there  for  the  whole  duration  of  the  blockade ; 
she  may  leave  as  soon  as  she  is  fit  to  do  so, 
when  she  has  obtained  the  food  or  water  which 
she  needs,  or  when  she  has  been  repaired. 
But  the  leave  granted  to  her  must  not  be  made 
an  excuse  for  commercial  transactions ;  there- 
fore she  is  forbidden  to  discharge  or  ship  any 
cargo. 

It  is  needless  to  say  that  a  blockading 
squadron  which  insisted  on  preventing  a 
vessel  in  distress  from  passing,  might  do  so  if 
it  afforded  her  the  help  which  she  needed. 
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Article  8. 

A  blockade,  in  order  to  be  binding",  must  be 
declared  in  accordance  with  Article  9,  and 
notified  in  accordance  with  Articles  11 
and  16. 

Independently  of  the  condition  prescribed 
by  the  Declaration  of  Paris  that  it  must  be 
effective,  to  be  binding,  must  be  declared  and 
notified.  Article  8  confines  itself  to  laying 
down  the  principle  which  is  applied  by  the 
following  Articles. 

To  remove  all  possibility  of  misunderstand- 
ing it  is  enough  to  define  clearly  the  meaning 
of  these  two  expressions,  which  will  frequently 
be  used.  The  declaration  of  blockade  is  the 
act  of  the  competent  authority  (a  Government 
or  commander  of  a  squadron)  stating  that  a 
blockade  is,  or  is  about  to  be,  established 
under  conditions  to  be  specified  (Article  9). 
The  notification  is  the  fact  of  bringing  the 
declaration  of  blockade  to  the  knowledge  of 
the  neutral  Powers  or  of  certain  authorities 
(Article  11). 

These  two  things — declaration  and  notifica- 
tion— will  in  most  cases  be  done  previously  to 
the  enforcement  of  the  rules  of  blockade,  that 
is  to  say,  to  the  real  prohibition  of  passage. 
Nevertheless,  as  we  shall  see  later,  it  is  some- 
times possible  for  passage  to  be  forbidden  by 
the  very  fact  of  the  blockade  which  is  brought 
to  the  knowledge  of  a  vessel  approaching  a 
blockaded  port  by  means  of  a  notification 
which  is  special,  whereas  the  notification 
which  has  just  been  defined,  and  which  is 
spoken  of  in  Article  11,  is  of  a  general 
character. 
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Article  9. 

A  declaration  of  blockade  is  made  either 
by  the  blockading-  Power  or  by  the  naval 
authorities  acting-  in  its  name. 
It  specifies— 

(1.)  The  date  when  the  blockade  begins 
(2.)  The  g-eographical  limits  of  the  coast- 
line under  blockade ; 
(3.)  The   period   within   which    neutral 
vessels  may  come  out ; 

The  declaration  of  blockade  in  most  cases 
emanates  from  the  belligerent  Government 
itself.  That  Government  may  have  left  the 
commander  of  its  naval  forces  free  himself  to 
declare  a  blockade  according  to  the  circum- 
stances. There  will  not,  perhaps,  be  as  much 
reason  as  formerly  to  give  this  discretion,  be- 
cause of  the  ease  and  rapidity  of  communica- 
tion. This,  being  merely  an  internal  question, 
matters  little. 

The  declaration  of  blockade  must  specify 
certain  points  which  it  is  in  the  interest  of 
neutrals  to  know,  in  order  to  be  aware  of  the 
extent  of  their  obligations.  The  moment 
from  which  it  is  forbidden  to  communicate 
with  the  blockaded  place  must  be  exactly 
known.  It  is  important,  as  affecting  the 
obligations  both  of  the  blockading  Power  and 
of  neutrals,  that  there  should  be  no  uncer- 
tainty as  to  the  places  really  blockaded. 
Finally,  the  custom  has  long  been  established 
of  allowing  neutral  vessels  which  are  in  the 
blockaded  port  to  leave  it.  This  custom  is 
here  confirmed,  in  the  sense  that  the  block- 
ading Power  must  alloiv  a  period  within  which 
f  2 
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vessels  may  leave ;  the  length  of  this  period  is 
no;  fixed,  because  it  clearly  depends  on  very 
varying  circumstances,  but  it  is  understood 
that  the  period  should  be  reasonable. 

Article  10. 

If  the  operations  of  the  blockading  Power, 
or  of  the  naval  authorities  acting  in  its 
name,  do  not  tally  with  the  particulars, 
which,  in  accordance  with  Article  9  (1)  and 
(2),  must  be  inserted  in  the  declaration  of 
blockade,  the  declaration  is  void,  and  a  new 
declaration  is  necessary  in  order  to  make 
the  blockade  operative. 

The  object  of  this  article  is  to  insure  the  ob- 
servance of  Article  9.  Supposing  the  declara- 
tion of  blockade  contains  statements  which  do 
not  tally  with  the  actual  facts;  it  states  that  the 
blockade  began,  or  will  begin,  on  such  a  day, 
whereas,  in  fact,  it  only  began  several  days 
later.  Its  geographical  limits  are  inaccurately 
given ;  they  are  wider  than  those  within  which 
the  blockading  forces  are  operating.  What 
shall  be  the  sanction  ?  The  nullity  of  the 
declaration  of  blockade,  which  prevents  it 
from  being  operative.  If  then,  in  such  a  case, 
a  neutral  vessel  is  captured  for  breach  of 
blockade,  she  can  refer  to  the  nullity  of  the 
declaration  of  blockade  as  a  plea  for  the  nullity 
of  the  capture;  if  her  plea  is  rejected  by  the 
national  tribunal,  she  can  appeal  to  the  Inter- 
national Court. 

To  avoid  misunderstandings,  the  signifi- 
cance of  this  provision  must  be  noticed.  The 
declaration  states  that  the  blockade  begins  on 
the  1st  February,  it  really  only  begins  on  the 
8th.     It  is  needless  to  say  that  the  declaration 
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had  no  effect  from  the  1st  to  the  8th,  because 
at  that  time  there  was  no  blockade  at  all ;  the 
declaration  states  a  fact,  but  does  not  take  the 
place  of  one.  The  rule  goes  further:  the  de- 
claration shall  not  even  be  operative  from  the 
8th  onwards;  it  is  definitely  void,  and  another 
must  be  made. 

There  is  no  question  here  of  cases  where 
Article  9  is  disregarded  by  neglect  to  allow 
neutral  vessels  in  the  blockaded  port  time  to 
leave  it.  The  sanction  could  not  be  the  same. 
There  is  no  reason  to  annul  the  declaration  as 
regards  neutral  vessels  wishing  to  enter  the 
blockaded  port.  A  special  sanction  is  needed 
in  that  case,  and  it  is  provided  by  Article  16, 
paragraph  2. 

Article  11. 

A  declaration  of  blockade  is  notified— 
(1.)  To  neutral  powers,  by  the  blockading 
Power  by  means  of  a  communi- 
cation addressed  to  the  Govern- 
ments direct,  or  to  their  representa- 
tives accredited  to  it ; 
(2.)  To  the  local  authorities,  by  the  officer 
commanding1  the  blockading  force. 
The  local  authorities  will,  in  turn, 
inform  the  foreign  consular  officers 
at  the  port  or  on  the  coastline 
under  blockade  as  soon  as  possible. 

A  declaration  of  blockade  is  not  valid  unless 
notified.  The  observance  of  a  rule  can  only  be 
required  by  those  who  have  the  opportunity  of 
knowing  it. 

Two  notifications  must  be  made  :  — 
1.  The  first  is  addressed  to  neutral  Powers 
by  the  belligerent  Power,  which  com- 
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municates  it  to  the  Governments  them- 
selves or  to  their  representatives 
accredited  to  it.  The  communication  to 
the  Governments  will  in  most  cases  be 
made  through  the  diplomatic  agents ;  it 
might  happen  that  a  belligerent  had  no 
diplomatic  relations  with  a  neutral 
country ;  he  will  then  address  himself, 
ordinarily  by  telegraph,  directly  to  the 
Government  of  that  country.  It  is  the 
duty  of  the  neutral  Governments  ad- 
vised of  the  declaration  of  blockade  to 
take  the  necessary  measures  to  dispatch 
the  news  to  the  different  parts  of  their 
territory,  especially  their  ports. 
2.  The  second  notification  is  made  by  the 
commander  of  the  blockading  force  to 
the  local  authorities.  These  must  in- 
form, as  soon  as  possible,  the  foreign 
Consuls  residing  at  the  blockaded  place 
or  on  the  blockaded  coastline.  These 
authorities  would  be  responsible  for  the 
neglect  of  this  obligation.  Neutrals 
might  suffer  loss  from  the  fact  of  not 
having  been  informed  of  the  blockade 
in  sufficient  time. 

Article  12. 
The  rules  as  to  declaration  and  notification 
of  blockade  apply  to  cases  where  the  limits 
of  a  blockade  are  extended,  or  where  a 
blockade  is  re-established  after  having  been 
raised. 

Supposing  a  blockade  is  extended  beyond 
its  original  limits  :  as  regards  the  new  part, 
it  is  a  new  blockade,  and,  in  consequence,  the 
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rules  as  to  declaration  and  notification  must 
be  applied  to  it.  The  same  is  true  in  cases 
where  a  blockade  is  re-established  after  having 
been  raised ;  the  fact  that  a  blockade  has 
already  existed  in  the  same  locality  must  not 
be  taken  into  account. 


Article  13. 

The  voluntary  raising"  of  a  blockade,  as 
also  any  restriction  in  the  limits  of  a 
blockade,  must  be  notified  in  the  manner 
prescribed  by  Article  11. 

If  it  is  indispensable  to  know  of  the  estab- 
lishment of  a  blockade,  it  would  at  least  be 
useful  for  the  public  to  be  told  of  its  raising, 
since  it  puts  an  end  to  the  restrictions  imposed 
on  the  relations  of  neutrals  with  the  blockaded 
port.  It  has  therefore  been  thought  fit  to  ask 
the  Power  which  raises  a  blockade  to  make 
known  the  fact  in  the  form  in  which  it  has 
notified  the  establishment  of  the  blockade 
(Article  n).  Only  it  must  be  observed  that 
the  sanction  could  not  be  the  same  in  the  two 
cases.  To  ensure  the  notification  of  the  de- 
claration of  blockade  there  is  a  direct  and  ade- 
quate sanction  :  ah  unnotified  blockade  is  not 
binding.  In  the  case  of  the  raising  there  can 
be  no  parallel  to  this.  The  public  will  really 
gain  by  the  raising,  even  without  being  told  of 
it  officially.  The  blockading  Power  which  did 
not  notify  the  raising  would  expose  itself  to 
diplomatic  remonstrances  on  the  ground  of  the 
nonfulfilment  of  an  international  duty.  This 
nonfulfilment   will  have  more  or  less  serious 
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consequences,  according  to  circumstances. 
Sometimes  the  raising  of  the  blockade  will 
really  have  become  known  at  once,  and  official 
notification  would  add  nothing  to  this  effective 
publicity. 

It  is  needless  to  add  that  only  the  voluntary 
raising  of  a  blockade  is  here  in  question ;  if  the 
blockading  force  has  been  driven  off  by  the 
arrival  of  enemy  forces,  it  cannot  be  held 
bound  to  make  known  its  defeat,  which  its 
adversary  will  undertake  to  do  without  delay. 
Instead  of  raising  a  blockade,  a  belligerent 
may  confine  himself  to  restricting  it ;  he  only 
blockades  one  port  instead  of  two.  As  regards 
the  port  which  ceases  to  be  included  in  the 
blockade,  it  is  a  case  of  voluntary  raising,  and 
consequently  the  same  rule  applies. 


Article  14. 

The  liability  of  a  neutral  vessel  to  capture 
for  breach  of  blockade  is  contingent  on  her 
knowledge,  actual  or  presumptive,  of  the 
blockade. 

For  a  vessel  to  be  liable  to  capture  for  breach 
of  blockade,  the  first  condition  is  that  she 
must  be  aware  of  the  blockade,  because  it  is 
not  just  to  punish  some  one  for  breaking  a 
rule  which  he  does  not  know.  Nevertheless, 
there  are  circumstances  in  which,  even  in  the 
absence  of  proof  of  actual  knowledge,  know- 
ledge may  be  presumed,  the  right  of  rebutting 
this  presumption  being  always  reserved  to  the 
party  concerned.     (Article  15.) 
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Article  15. 

Failing  proof  to  the  contrary,  knowledge 
of  the  blockade  is  presumed  if  the  vessel  left 
a  neutral  port  subsequently  to  the  notifica- 
tion of  the  blockade  to  the  Power  to  which 
such  port  belongs,  provided  that  such  notifi- 
cation was  made  in  sufficient  time. 

A  vessel  has  left  a  neutral  port  subsequently 
to  the  notification  of  the  blockade  made  to  the 
Powers  to  which  the  port  belongs.  Was  this 
notification  made  in  sufficient  time,  that  is  to 
say,  so  as  to  reach  the  port  in  question,  where 
it  had  to  be  published  by  the  port  authorities? 
That  is  a  question  of  fact  to  be  examined.  If 
it  is  settled  affirmatively,  it  is  natural  to  sup- 
pose that  the  vessel  was  aware  of  the  blockade 
at  the  time  of  her  departure.  This  presump- 
tion is  not,  however,  absolute,  and  the  right  to 
adduce  proof  to  the  contrary  is  reserved.  It 
is  for  the  incriminated  vessel  to  furnish  it,  by 
showing  that  circumstances  existed  which 
explain  her  ignorance. 

Article  16. 

If  a  vessel  approaching  a  blockaded  port 
has  no  knowledge,  actual  or  presumptive, 
of  the  blockade,  the  notification  must  be 
made  to  the  vessel  itself  by  an  officer  of  one 
of  the  ships  of  the  blockading  force.  This 
notification  should  be  entered  in  the  vessel's 
logbook,  and  must  state  the  day  and  hour, 
and  the  geographical  position  of  the  vessel 
at  the  time. 
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If  through  the  negligence  of  the  officer 
commanding  the  blockading  force  no  de- 
claration of  blockade  has  been  notified  to  the 
local  authorities,  or,  if  in  the  declaration,  as 
notified,  no  period  has  been  mentioned 
within  which  neutral  vessels  may  come  out, 
a  neutral  vessel  coming  out  of  the  blockaded 
port  must  be  allowed  to  pass  free. 

A  vessel  is  supposed  to  be  approaching  a 
blockaded  port  without  its  being  possible  to 
tell  whether  she  knows  or  is  presumed  to  know 
of  the  existence  of  the  blockade ;  no  notification 
in  the  sense  of  Article  n  has  reached  her.  In 
that  case  a  special  notification  is  necessary  in 
order  that  the  vessel  may  be  duly  informed  of 
the  fact  of  the  blockade.  This  notification  is 
made  to  the  vessel  herself  by  an  officer  of  one 
of  the  warships  of  the  blockading  force,  and 
is  entered  on  the  vessel's  logbook.  It  may  be 
made  to  the  vessels  of  a  convoyed  fleet  by  a 
neutral  warship  through  the  commander  of  the 
convoy,  who  acknowledges  receipt  of  it  and 
takes  the  necessary  measures  to  have  the  noti- 
fication entered  on  the  logbook  of  each  vessel. 
The  entry  notes  the  time  and  place  where  it  is 
made,  and  the  names  of  the  blockaded  places. 
The  vessel  is  prevented  from  passing,  and  the 
blockade  is  thus  made  binding  for  her,  though 
not  previously  notified;  this  adverb  is  there- 
fore omitted  in  Article  8.  It  cannot  be  ad- 
mitted that  a  merchant  vessel  should  claim  to 
disregard  a  real  blockade,  and  to  break  it  for 
the  sole  reason  that  she  was  not  personally 
aware  of  it.  But,  though  she  may  be  prevented 
from  passing,  she  may  only  be  captured  when 
she  tries  to  break  blockade  after  receiving  the 
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notification.  This  special  notification  is  seen  to 
play  a  very  small  part,  and  must  not  be  con- 
fused with  the  special  notification  absolutely 
insisted  on  by  the  practice  of  certain  navies. 

What  has  just  been  said  refers  to  the  vessel 
coming  in.  The  vessel  leaving  the  blockaded 
port  must  also  be  considered.  If  a  regular 
notification  of  the  blockade  has  been  made  to 
the  local  authorities  (Article  11  (2)),  the  posi- 
tion is  simple  :  the  vessel  is,  or  is  presumed 
to  be,  aware  of  the  blockade,  and  is  therefore 
liable  to  capture  in  case  she  has  not  kept  to  the 
period  for  leaving  allowed  by  the  blockading 
Power.  But  it  may  happen  that  no  declara- 
tion of  blockade  has  been  notified  to  the  local 
authorities,  or  that  that  declaration  has  con- 
tained no  mention  of  the  period  allowed  for 
leaving,  in  spite  of  the  rule  prescribed  by 
Article  9  (3).  The  sanction  of  the  blockading 
Power's  offence  is  that  the  vessel  must  be 
allowed  to  go  free.  It  is  a  strong  sanction, 
which  corresponds  exactly  with  the  nature  of 
the  offence  committed,  and  will  be  the  best 
means  of  preventing  its  commission. 

It  is  needless  to  say  that  this  provision  only 
concerns  vessels  to  which  the  period  allowed 
for  leaving  would  have  been  of  use — that  is  to 
say,  neutral  vessels  which  were  in  the  port  at 
the  time  when  the  blockade  was  established ; 
it  has  nothing  to  do  with  vessels  which  are  in 
the  port  after  having  broken  blockade. 

The  commander  of  the  blockading  squadron 
may  always  repair  his  omission  or  mistake, 
make  a  notification  of  the  blockade  to  the  local 
authorities,  or  complete  that  which  he  has 
already  made. 

As  is  seen  from  these  explanations,  the  most 


86       DECLARATION   OF   LONDON 

ordinary  case  is  assumed — that  in  which  the 
absence  of  notification  implies  negligence  on 
the  part  of  the  commander  of  the  blockading 
forces.  The  situation  is  clearly  altogether 
changed  if  the  commander  has  done  all  in  his 
power  to  make  the  notification,  but  has  been 
prevented  from  doing  so  by  lack  of  good-will 
on  the  part  of  the  local  authorities,  who  have 
intercepted  all  communications  from  outside. 
In  that  case  he  cannot  be  forced  to  let  pass 
vessels  which  wish  to  leave,  and  which,  in  the 
absence  of  the  prescribed  notification  and  of 
presumptive  knowledge  of  the  blockade,  are  in 
a  position  similar  to  that  contemplated  in 
Article  16,  paragraph  i. 

Article  17. 

Neutral  vessels  may  not  be  captured  for 
breach  of  blockade  except  within  the  area  of 
operations  of  the  warships  detailed  to  render 
the  blockade  effective. 

The  other  condition  of  the  liability  of  a 
vessel  to  capture  is  that  she  should  be  found 
within  the  area  of  operations  of  the  warships 
detailed  to  make  the  blockade  effective ;  it  is 
not  enough  that  she  should  be  on  her  way  to 
the  blockaded  port. 

As  for  what  constitutes  the  area  of  opera- 
tions, an  explanation  has  been  given  which  has 
been  universally  accepted,  and  is  quoted  here 
as  furnishing  the  best  commentary  on  the  rule 
laid  down  by  Article  17  :  — 
"When  a  Government  decides  to  undertake 
blockading  operations  against  some  part 
of  the  enemy  coast  it  details  a  certain 
number  of  warships  to  take  part  in  the 
blockade,  and  intrusts  the  command  to 
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an  officer  whose  duty  it  is  to  use  them 
for  the  purpose  of  making  the  blockade 
effective.  The  commander  of  the  naval 
force  thus  formed  posts  the  ships  at  his 
disposal  according  to  the  line  of  the 
coast,  and  the  geographical  position  of 
the  blockaded  places,  and  instructs  each 
ship  as  to  the  part  which  she  has  to 
play,  and  especially  as  to  the  zone 
which  she  is  to  watch.  All  the  zones 
watched  taken  together,  and  so  or- 
ganised as  to  make  the  blockade  effec- 
tive, form  the  area  of  operations  of  the 
blockading  naval  force. 

"The  area  of  operations  so  constituted  is  in- 
timately connected  with  the  effective- 
ness of  the  blockade,  and  also  with  the 
number  of  ships  employed  on  it. 

"Cases  may  occur  in  which  a  single  ship 
will  be  enough  to  keep  a  blockade  effec- 
tive— for  instance,  at  the  entrance  of  a 
port,  or  at  the  mouth  of  a  river  with  a 
small  estuary,  so  long  as  circumstances 
allow  the  blockading  ship  to  stay  near 
enough  to  the  entrance.  In  that  case 
the  area  of  operations  is  itself  near  the 
coast.  But,  on  the  other  hand,  if  cir- 
cumstances force  her  to  remain  far  off, 
one  ship  may  not  be  enough  to  secure 
effectiveness,  and  to  maintain  this  she 
will  then  have  to  be  supported  by 
others.  From  this  cause  the  area  of 
operations  becomes  wider,  and  extends 
further  from  the  coast.  It  may  there- 
fore vary  with  circumstances,  and  with 
the  number  of  blockading  ships,  but  it 
will  always  be  limited  by  the  condition 
that  effectiveness  must  be  assured. 
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"  It  does  not  seem  possible  to  fix  the  limits 
of  the  area  of  operations  in  definite 
figures,  any  more  than  to  fix  beforehand 
and  definitely  the  number  of  ships 
necessary  to  assure  the  effectiveness  of 
any  blockade.  These  points  must  be 
settled  according  to  circumstances  in 
each  particular  case  of  a  blockade.  This 
might  perhaps  be  done  at  the  time  of 
making  the  declaration. 

"  It  is  clear  that  a  blockade  will  not  be  estab- 
lished in  the  same  way  on  a  defence- 
less coast  as  on  one  possessing  all 
modern  means  of  defence.  In  the 
latter  case  there  could  be  no  question 
of  enforcing  a  rule  such  as  that  which 
formerly  required  that  ships  should  be 
stationary  and  sufficiently  close  to  the 
blockaded  places ;  the  position  would  be 
too  dangerous  for  the  ships  of  the 
blockading  force  which,  besides,  now 
possess  more  powerful  means  of  watch- 
ing effectively  a  much  wider  zone  than 
formerly. 

"The  area  of  operations  of  a  blockading 
naval  force  may  be  rather  wide,  but  as 
it  depends  on  the  number  of  ships  con- 
tributing to  the  effectiveness  of  the 
blockade,  and  is  always  limited  by  the 
condition  that  it  should  be  effective,  it 
will  never  reach  distant  seas  where  mer- 
chant vessels  sail  which  are,  perhaps, 
making  for  the  blockaded  ports,  but 
whose  destination  is  contingent  on  the 
changes  which  circumstances  may  pro- 
duce in  the  blockade  during  their 
voyage.     To  sum   up,   the   idea  of  the 
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area  of  operations  joined  with  that  of 
effectiveness,  as  we  have  tried  to  define 
it,  that  is  to  say,  including  the  zone  of 
operations  of  the  blockading  forces, 
allows  the  belligerent  effectively  to  ex- 
ercise the  right  of  blockade  which  he 
admittedly  possesses  and,  on  the  other 
hand,  saves  neutrals  from  exposure  to 
the  drawbacks  of  blockade  at  a  great 
distance,  while  it  leaves  them  free  to  run 
the  risk  which  they  knowingly  incur  by 
approaching  points  to  which  access  is 
forbidden  by  the  belligerent." 

Article  18. 
The  blockading  forces  must  not  bar  access 
to  neutral  ports  or  coasts. 

This  rule  has  been  thought  necessary  the 
better  to  protect  the  commercial  interests  of 
neutral  countries;  it  completes  Article  1, 
according  to  which  a  blockade  must  not  extend 
beyond  the  ports  and  coasts  of  the  enemy, 
which  implies  that,  as  it  is  an  operation  of 
war,  it  must  not  be  directed  against  a  neutral 
port,  in  spite  of  the  importance  to  a  belligerent 
of  the  part  played  by  that  neutral  port  in 
supplying  his  adversary. 

Article  19. 
Whatever  may  be  the  ulterior  destination 
of  a  vessel  or  of  her  cargo,  she  cannot  be 
captured  for  breach  of  blockade,  if,  at  the 
moment,  she  is  on  her  way  to  a  non- 
blockaded  port. 

It  is  the  true  destination  of  the  vessel  which 
must  be  considered  when  a  breach  of  blockade 
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is  in  question,  and  not  the  ulterior  destination 
of  the  cargo.  Proof  or  presumption  of  the 
latter  is  therefore  not  enough  to  justify  the 
capture,  for  breach  of  blockade,  of  a  ship 
actually  bound  for  an  unblockaded  port.  But 
the  cruiser  might  always  prove  that  this 
destination  to  an  unblockaded  port  is  only 
apparent,  and  that  in  reality  the  immediate 
destination  of  the  vessel  is  the  blockaded  port. 

Article  20. 

A  vessel  which  has  broken  blockade  out- 
wards, or  which  has  attempted  to  break 
blockade  inwards,  is  liable  to  capture  so  long- 
as  she  is  pursued  by  a  ship  of  the  blockading- 
force.  If  the  pursuit  is  abandoned,  or  if  the 
blockade  is  raised,  her  capture  can  no  longer 
be  effected. 

A  vessel  has  left  the  blockaded  port  or  has 
tried  to  enter  it.  Shall  she  remain  indefinitely 
liable  to  capture  ?  To  reply  by  an  absolute 
affirmative  would  be  to  go  too  far.  This  vessel 
must  remain  liable  to  capture  so  long  as  she 
is  pursued  by  a  ship  of  the  blockading  force; 
it  would  not  be  enough  for  her  to  be  encoun- 
tered by  a  cruiser  of  the  blockading  enemy 
which  did  not  belong  to  the  blockading 
squadron.  The  question  whether  or  not  the 
pursuit  is  abandoned  is  one  of  fact ;  it  is  not 
enough  that  the  vessel  should  take  refuge  in  a 
neutral  port.  The  ship  which  is  pursuing  her 
can  wait  till  she  leaves  it,  so  that  the  pursuit 
is  necessarily  suspended,  but  not  abandoned. 
Capture  is  no  longer  possible  when  the 
blockade  has  been  raised. 
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Article  21. 

A  vessel  found  guilty  of  breach  of  blockade 
is  liable  to  condemnation.  The  cargo  is  also 
condemned,  unless  it  is  proved  that  at  the 
time  of  the  shipment  of  the  goods  the  shipper 
neither  knew  nor  could  have  known  of 
the  intention  to  break  the  blockade. 

The  vessel  is  condemned  in  all  cases.  The 
cargo  is  also  condemned  on  principle,  but  the 
interested  party  is  allowed  to  oppose  a  plea  of 
good  faith,  that  is  to  say,  to  prove  that,  when 
the  goods  were  shipped,  the  shipper  did  not 
know  and  could  not  have  known  of  the  inten- 
tion to  break  the  blockade. 


CHAPTER     II. 
Contraband  of  War. 

This  chapter  is  one  of  the  most,  if  not  the 
most  important,  of  the  Declaration.  It  deals 
with  a  matter  which  has  sometimes  given  rise 
to  serious  disputes  between  belligerents  and 
neutrals.  Therefore  regulations  to  establish 
exactly  the  rights  and  duties  of  each  have  often 
been  urgently  called  for.  Peaceful  trade  may 
be  grateful  for  the  precision  with  which  a  sub- 
ject of  the  highest  importance  to  its  interests  is 
now  for  the  first  time  treated. 

The  notion  of  contraband  of  war  connotes 
two  elements  :  it  concerns  objects  of  a  certain 
kind  and  with  a  certain  destination.    Cannons, 

G 


92        DECLARATION   OF   LONDON 

for  instance,  are  carried  in  a  neutral  vessel. 
Are  they  contraband  ?  That  depends  :  if  they 
are  destined  for  a  neutral  Government, — no; 
if  they  are  destined  for  an  enemy  Government, 
— yes.  The  trade  in  certain  articles  is  by  no 
means  generally  forbidden  during  war;  it  is 
the  trade  with  the  enemy  in  these  articles 
which  is  illicit,  and  against  which  the  belli- 
gerent to  whose  detriment  it  is  carried  on  may 
protect  himself  by  the  measures  allowed  by 
international  law. 

Articles  22  and  24  enumerate  the  articles 
which  may  be  contraband  of  war,  and  which 
are  so  in  fact  when  they  have  a  certain  destina- 
tion laid  down  in  Articles  30  and  33.  The 
traditional  distinction  between  absolute  and 
conditional  contraband  is  maintained  : 
Articles  22  and  30  refer  to  the  former,  and 
Articles  24  and  S3  to  the  latter. 


Article  22. 

The  following1  articles  may,  without 
notice,*  be  treated  as  contraband  of  war, 
under  the  name  of  absolute  contraband  :— 

(1.)  Arms  of  all  kinds,  including  arms 
for  sporting  purposes,  and  their  distinctive 
component  parts.  (2.)  Projectiles,  charges, 
and  cartridges  of  all  kinds,  and  their  dis- 
tinctive  component  parts.      (3.)   Powder 

*  In  view  of  the  difficulty  of  finding  an  exact  equivalent  in 
English  for  the  expression  "de  plein  droit,"  it  has  been  decided 
to  translate  it  by  the  words  "  without  notice,"  which  represent  the 
meaning  attached  to  it  by  the  draftsman  of  the  present  General 
Report  (see  next  page). 
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and  explosives  specially  prepared  for  use 
in  war.  (4.)  Gun-mountings,  limber  boxes, 
limbers,  military  wagons,  field  forges,  and 
their  distinctive  component  parts.  (5.) 
Clothing  and  equipment  of  a  distinctively 
military  character.  (6.)  All  kinds  of  har- 
ness of  a  distinctively  military  character. 
(7.)  Saddle,  draught,  and  pack  animals 
suitable  for  use  in  war.  (8.)  Articles  of 
camp  equipment,  and  their  distinctive  com 
ponent  parts.  (9.)  Armour  plates.  (10.) 
Warships,  including  boats  and  their  dis- 
tinctive component  parts  of  such  a 
nature  that  they  can  only  be  used  on  a 
vessel  of  war.  (11.)  Implements  and 
apparatus  designed  exclusively  for  the 
manufacture  of  munitions  of  war,  for  the 
manufacture  or  repair  of  arms,  or  war 
material  for  use  on  land  or  sea. 

This  list  is  that  drawn  up  at  the  second 
Peace  Conference  by  the  committee  charged 
with  the  special  study  of  the  question  of  con- 
traband. It  was  the  result  of  mutual  conces- 
sions, and  it  has  not  seemed  wise  to  reopen 
discussion  on  this  subject  for  the  purpose 
either  of  cutting  out  or  of  adding  articles. 

The  words  de  plein  droit  (without  notice) 
imply  that  the  provision  becomes  operative  by 
the  mere  fact  of  the  war,  and  that  no  declara- 
tion by  the  belligerents  is  necessary.  Trade 
is  already  warned  in  time  of  peace. 


c  2 
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Article  23. 

Articles  exclusively  used  for  war  may  be 
added  to  the  list  of  absolute  contraband  by 
a  declaration,  which  must  be  notified. 

Such  notification  must  be  addressed  to  the 
Governments  of  other  Powers,  or  to  their 
representatives  accredited  to  the  Power 
making  the  declaration.  A  notification  made 
after  the  outbreak  of  hostilities  is  addressed 
only  to  neutral  Powers. 

Certain  discoveries  or  inventions  might 
make  the  list  in  Article  22  insufficient.  An 
addition  may  be  made  to  it  on  condition  that 
it  concerns  articles  exclusively  used  for  war. 
This  addition  must  be  notified  to  the  other 
Powers,  which  will  take  the  necessary  mea- 
sures to  inform  their  subjects  of  it.  In  theory 
the  notification  may  be  made  in  time  of  peace 
or  of  war.  The  former  case  will  doubtless 
rarely  occur,  because  a  State  which  made  such 
a  notification  might  be  suspected  of  medita- 
ting a  war ;  it  would,  nevertheless,  have  the 
advantage  of  informing  trade  beforehand. 
There  was  no  reason  for  making  it  impossible. 

The  right  given  to  a  Power  to  make  an 
addition  to  the  list  by  a  mere  declaration  has 
been  thought  too  wide.  It  should  be  noticed 
that  this  right  does  not  involve  the  dangers 
supposed.  In  the  first  place,  it  is  understood 
that  the  declaration  is  only  operative  for  the 
Power  which  makes  it,  in  the  sense  that  the 
article  added  will  only  be  contraband  for  it, 
as  a  belligerent ;  other  States  may,  of  course, 
also  make  a  similar  declaration.  The  addition 
may  only  refer  to  articles  exclusively  used  for 
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war;  at  present,  it  would  be  hard  to  mention 
any  such  articles  which  are  not  included  in 
the  list.  The  future  is  left  free.  If  a  Power 
claimed  to  add  to  the  list  of  absolute  contra- 
band articles  not  exclusively  used  for  war,  it 
might  expose  itself  to  diplomatic  remon- 
strances, because  it  would  be  disregarding  an 
accepted  rule.  Besides,  there  would  be  an 
eventual  resort  to  the  International  Prize 
Court.  Suppose  that  the  Court  holds  that  the 
article  mentioned  in  the  declaration  of  absolute 
contraband  is  wrongly  placed  there  because  it 
is  not  exclusively  used  for  war,  but  that  it 
might  have  been  included  in  a  declaration  of 
conditional  contraband.  Confiscation  may 
then  be  justified  if  the  capture  was  made  in  the 
conditions  laid  down  for  this  kind  of  contra- 
band (Articles  33-35)  which  differ  from  those 
enforced  for  absolute  contraband  (Article  30). 

It  has  been  suggested  that,  in  the  interest 
of  neutral  trade,  a  period  should  elapse  be- 
tween the  notification  and  its  enforcement. 
But  that  would  be  very  damaging  to  the  belli- 
gerent, whose  object  is  precisely  to  protect 
himself,  since,  during  that  period,  the  trade  in 
articles  which  he  thinks  dangerous  would  be 
free  and  the  effect  of  his  measure  a  failure. 
Account  has  been  taken,  in  another  form,  of 
the  considerations  of  equity  which  have  been 
adduced  (see  Article  43). 

Article  24. 

The  following*  articles,  susceptible  of  use 
in  war  as  well  as  for  purposes  of  peace,  may, 
without  notice,*  be  treated  as  contraband  of 

*  See  note  to  Article  22. 
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war,  under  the  name  of  conditional  contra- 
band :— 

(1.)  Foodstuffs.  (2.)  Forage  and  grain, 
suitable  for  feeding  animals.  (3.)  Clothing, 
fabrics  for  clothing-,  and  boots  and  shoes, 
suitable  for  use  in  war.  (4.)  Gold  and 
silver  in  coin  or  bullion ;  paper  money. 
(5.)  Vehicles  of  all  kinds  available  for  use 
in  war,  and  their  component  parts.  (6.) 
Vessels,  craft,  and  boats  of  all  kinds  ;  float- 
ing- docks,  parts  of  docks  and  their  com- 
ponent parts.  (7.)  Railway  material,  both 
fixed  and  rolling--stock,  and  material  for 
telegraphs,  wireless  telegraphs,  and  tele- 
phones. (8.)  Balloons  and  flying-  machines 
and  their  distinctive  component  parts; 
together  with  accessories  and  articles 
recognisable  as  intended  for  use  in  con- 
nection with  balloons  and  flying  machines. 
(9.)  Fuel;  lubricants.  (10.)  Powder  and 
explosives  not  specially  prepared  for  use 
in  war.  (11.)  Barbed  wire  and  imple- 
ments for  fixing  and  cutting  the  same. 
(12.)  Horseshoes  and  shoeing  materials. 
(13.)  Harness  and  saddlery.  (14.)  Field 
glasses,  telescopes,  chronometers,  and  all 
kinds  of  nautical  instruments. 

On  the  expression  de  plein  droit  (without 
notice)  the  same  remark  must  be  made  as  with 
regard  to  Article  22.  The  articles  enumerated 
are  only  conditional  contraband  if  they  have 
the  destination  specified  in  Article  33. 

Foodstuffs    include    products    necessary    or 
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useful  for  sustaining  man,  whether  solid  or 
liquid. 

Paper  money  only  includes  inconvertible 
paper  money,  i.e.,  banknotes  which  may  or  not 
be  legal  tender.  Bills  of  exchange  and 
cheques  are  excluded. 

Engines  and  boilers  are  included  in  (6). 

Railway  material  includes  fixtures  (such  as 
rails,  sleepers,  turntables,  parts  of  bridges), 
and  rolling  stock  (such  as  locomotives,  car- 
riages, and  trucks). 

Article  25. 
Articles  susceptible  of  use  in  war  as  well 
as  for  purposes  of  peace,  other  than  those 
enumerated  in  Articles  22  and  24,  may  be 
added  to  the  list  of  conditional  contraband 
by  a  declaration,  which  must  be  notified  in 
the  manner  provided  for  in  the  second  para- 
graph of  Article  23. 

This  provision  corresponds,  as  regards  con- 
ditional contraband,  to  that  in  Article  23  as 
regards  absolute  contraband. 

Article  26. 
If  a  Power  waives,  so  far  as  it  is  concerned, 
the  right  to  treat  as  contraband  of  war  an 
article  comprised  in  any  of  the  classes 
enumerated  in  Articles  22  and  24,  such  in- 
tention shall  be  announced  by  a  declaration, 
which  must  be  notified  in  the  manner 
provided  for  in  the  second  paragraph  of 
Article  23. 

A  belligerent  may  not  wish  to  use  the  right 
to  treat  as  contraband  of  war  all  the  articles 
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included  in  the  above  lists.  It  may  suit  him 
to  add  to  conditional  contraband  an  article  in- 
cluded in  absolute  contraband  or  to  declare 
free,  so  far  as  he  is  concerned,  the  trade  in 
some  article  included  in  one  class  or  the  other. 
It  is  desirable  that  he  should  make  known  his 
intention  on  this  subject,  and  he  will  probably 
do  so  in  order  to  have  the  credit  of  the  mea- 
sure. If  he  does  not  do  so,  but  confines  him- 
self to  giving  instructions  to  his  cruisers,  the 
vessels  searched  will  be  agreeably  surprised  if 
the  searcher  does  not  reproach  them  with 
carrying  what  they  themselves  consider  con- 
traband. Nothing  can  prevent  a  Power  from 
making  such  a  declaration  in  time  of  peace. 
See  what  is  said  as  regards  Article  23. 

Article  27. 

Articles  which  are  not  susceptible  of  use  in 
war  may  not  be  declared  contraband  of  war. 

The  existence  of  a  so-called  free  list  (Article 
28)  makes  it  useful  thus  to  put  on  record  that 
articles  which  cannot  be  used  for  purposes  of 
war  may  not  be  declared  contraband  of  war.  It 
might  have  been  thought  that  articles  not  in- 
cluded in  that  list  might  at  least  be  declared 
conditional  contraband. 

Article  28. 

The  following"  may  not  be  declared  contra- 
band of  war: — 

(1.)  Raw  cotton,  wool,  silk,  jute,  flax, 
hemp,  and  other  raw  materials  of  the 
textile  industries,  and  yarns  of  the  same. 
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(2.)  Oil  seeds  and  nuts ;  copra.  (8.) 
Rubber,  resins,  gums,  and  lacs ;  hops. 
(4.)  Raw  hides  and  horns,  bones,  and  ivory. 
(5.)  Natural  and  artificial  manures  in- 
cluding- nitrates  and  phosphates  for 
agricultural  purposes.  (6.)  Metallic  ores. 
(7.)  Earths,  clays,  lime,  chalk,  stone,  in- 
cluding- marble,  bricks,  slates,  and  tiles. 
(8.)  Chinaware  and  glass.  (9.)  Paper  and 
paper-making*  materials.  (10.)  Soap,  paint 
and  colours,  including:  articles  exclusively 
used  in  their  manufacture,  and  varnish. 
(11.)  Bleaching-  powder,  soda  ash,  caustic 
soda,  salt  cake,  ammonia,  sulphate  of 
ammonia,  and  sulphate  of  copper. 
(12.)  Agricultural,  mining,  textile,  and 
printing  machinery.  (13.)  Precious  and 
semi-precious  stones,  pearls,  mother-of- 
pearl,  and  coral.  (14.)  Clocks  and  watches, 
other  than  chronometers.  (15.)  Fashion 
and  fancy  goods.  (16.)  Feathers  of  all 
kinds,  hairs,  and  bristles.  (17.)  Articles  of 
household  furniture  and  decoration ;  office 
furniture  and  requisites. 

To  lessen  the  drawbacks  of  war  as  regards 
neutral  trade  it  has  been  thought  useful  to 
draw  up  this  so-called  free  list,  but  this  does 
not  mean,  as  has  been  explained  above,  that 
all  articles  outside  it  might  be  declared  con- 
traband of  war. 

The  ores  here  referred  to  are  the  product  of 
mines  from  which  metals  are  derived. 

There  was  a  demand  that  dyestuffs  should 
be    included    in    (10),    but    this    seemed  too 
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general,  for  there  are  materials  from  which 
colours  are  derived,  such  as  coal,  which  also 
have  other  uses.  Products  only  used  for  mak- 
ing colours  enjoy  the  exemption. 

"Articles  de  Paris,"  an  expression  the 
meaning  of  which  is  universally  understood, 
come  under  (15). 

(16)  refers  to  the  hair  of  certain  animals, 
such  as  pigs  and  wild  boars. 

Carpets  and  mats  come  under  household 
furniture  and  ornaments  (17). 

Article  29. 

Likewise  the  following*  may  not  be  treated 
as  contraband  of  war  :— 

(1.)  Articles  serving  exclusively  to  aid 
the  sick  and  wounded.  They  can, 
however,  in  case  of  urgent  military 
necessity,  and  subject  to  the  pay- 
ment of  compensation,  be  requisi- 
tioned, if  their  destination  is  that 
specified  in  Article  30. 

(2.)  Articles  intended  for  the  use  of  the 
vessel  in  which  they  are  found,  as 
well  as  those  intended  for  the  use 
of  her  crew  and  passengers  during 
the  voyage. 

The  articles  enumerated  in  Article  29  are 
also  excluded  from  treatment  as  contraband, 
but  for  reasons  different  from  those  which 
have  led  to  the  inclusion  of  the  list  in 
Article  28. 

Motives  of  humanity  have  exempted  articles 
exclusively  used  to  aid  the  sick  and  wounded, 
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which,  of  course,  include  drugs  and  different 
medicines.  This  does  not  refer  to  hospital- 
ships,  which  enjoy  special  immunity  under  the 
convention  of  The  Hague  of  the  18th  October, 
1907,  but  to  ordinary  merchant  vessels,  whose 
cargo  includes  articles  of  the  kind  mentioned. 
The  cruiser  has,  however,  the  right,  in  case  of 
urgent  necessity,  to  requisition  such  articles 
for  the  needs  of  her  crew  or  of  the  fleet  to 
which  she  belongs,  but  they  can  only  be 
requisitioned  on  payment  of  compensation.  It 
must,  however,  be  observed  that  this  right  of 
requisition  may  not  be  exercised  in  all  cases. 
The  articles  in  question  must  have  the  destina- 
tion specified  in  Article  30,  that  is  to  say,  an 
enemy  destination.  Otherwise,  the  ordinary 
law  regains  its  sway;  a  belligerent  could  not 
have  the  right  of  requisition  as  regards  neutral 
vessels  on  the  high  seas. 

Articles  intended  for  the  use  of  the  vessel, 
which  might  in  themselves  and  by  their  nature, 
be  contraband  of  war,  may  not  be  so  treated— 
for  instance,  arms  intended  for  the  defence  of 
the  vessel  against  pirates  or  for  making 
signals.  The  same  is  true  of  articles  intended 
for  the  use  of  the  crew  and  passengers  during 
the  voyage;  the  crew  here  includes  all  persons 
in  the  service  of  the  vessel  in  general. 

Destination  of  Contraband. — As  has  been 
said,  the  second  element  in  the  notion  of  con- 
traband is  destination.  Great  difficulties  have 
arisen  on  this  subject,  which  find  expression 
in  the  theory  of  continuous  voyage,  so  often 
attacked  or  adduced  without  a  clear  compre- 
hension of  its  exact  meaning.  Cases  must 
simply  be  considered  on  their  merits  so  as  to 
see  how  they  can  be  settled  without  unneces- 
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sarily  annoying  neutrals  or  sacrificing  the 
legitimate  rights  of  belligerents. 

In  order  to  effect  a  compromise  between  con- 
flicting theories  and  practices,  absolute  and 
conditional  contraband  have  been  differently 
treated  in  this  connection. 

Articles  30  to  32  refer  to  absolute,  and 
Articles  33  to  36  to  conditional,  contraband. 


Article  30. 

Absolute  contraband  is  liable  to  capture  if 
it  is  shown  to  be  destined  to  territory  belong- 
ing" to  or  occupied  by  the  enemy,  or  to  the 
armed  forces  of  the  enemy.  It  is  immaterial 
whether  the  carriage  of  the  goods  is  direct 
or  entails  transhipment  or  a  subsequent 
transport  by  land. 

The  articles  included  in  the  list  in  Article 
22  are  absolute  contraband  when  they  are 
destined  for  territory  belonging  to  or  occupied 
by  the  enemy,  or  for  his  armed  military  or 
naval  forces.  These  articles  are  liable  to  cap- 
ture as  soon  as  a  final  destination  of  this  kind 
can  be  shown  by  the  captor  to  exist.  It  is  not, 
therefore,  the  destination  of  the  vessel  which 
is  decisive,  but  that  of  the  goods.  It  makes 
no  difference  if  these  goods  are  on  board  a 
vessel  which  is  to  discharge  them  in  a  neutral 
port ;  as  soon  as  the  captor  is  able  to  show  that 
they  are  to  be  forwarded  from  there  by  land  or 
sea  to  an  enemy  country,  it  is  enough  to 
justify  the  capture  and  subsequent  condemna- 
tion of  the  cargo.  The  very  principle  of  con- 
tinuous  voyage,  as   regards  absolute   contra- 
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band,  is  established  by  Article  30.  The 
journey  made  by  the  goods  is  regarded  as  a 
whole. 

Article  31. 

Proof    of    the    destination    specified    in 
Article    30    is   complete    in    the    following 
cases : — 
(1.)  When  the  goods  are  documented  for 
discharge  in  an  enemy  port,  or  for 
delivery  to  the  armed  forces  of  the 
enemy. 
(2.)  When  the  vessel  is  to  call  at  enemy 
ports  only,  or  when  she  is  to  touch  at 
an  enemy  port  or  meet  the  armed 
forces  of  the  enemy  before  reaching 
the  neutral  port  for  which  the  goods 
in  question  are  documented. 

As  has  been  said,  the  obligation  of  proving 
that  the  contraband  goods  really  have  the  des- 
tination specified  in  Article  30  rests  with  the 
captor.  In  certain  cases  proof  of  the  destina- 
tion specified  in  Article  31  is  conclusive,  that  is 
to  say,  the  proof  may  not  be  rebutted. 

First  Case. — The  goods  are  documented  for 
discharge  in  an  enemy  port,  that  is  to  say, 
according  to  the  ship's  papers  referring  to 
those  goods,  they  are  to  be  discharged  there. 
In  this  case  there  is  a  real  admission  of  enemy 
destination  on  the  part  of  the  interested  parties 
themselves. 

Second  Case. — The  vessel  is  to  touch  at 
enemy  ports  only ;  or  she  is  to  touch  at  an 
enemy  port  before  reaching  the  neutral  port 
for  which  the  goods  are  documented,  so  that 
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although  these  goods,  according  to  the  papers 
referring  to  them,  are  to  be  discharged  in  a 
neutral  port,  the  vessel  carrying  them  is  to 
touch  at  an  enemy  port  before  reaching  that 
neutral  port.  They  will  be  liable  to  capture, 
and  the  possibility  of  proving  that  their  neutral 
destination  is  real  and  in  accordance  with  the 
intentions  of  the  parties  interested  is  not  ad- 
mitted. The  fact  that,  before  reaching  that 
destination,  the  vessel  will  touch  at  an  enemy 
port,  would  occasion  too  great  a  risk  for  the 
belligerent  whose  cruiser  searches  the  vessel. 
Even  without  assuming  that  there  is  inten- 
tional fraud,  there  might  be  a  strong  tempta- 
tion for  the  master  of  the  merchant  vessel  to 
discharge  the  contraband,  for  which  he  would 
get  a  good  price,  and  for  the  local  authorities 
to  requisition  the  goods. 

The  same  case  arises  where  the  vessel,  before 
reaching  the  neutral  port,  is  to  join  the  armed 
forces  of  the  enemy. 

For  the  sake  of  simplicity,  the  provision  only 
speaks  of  an  enemy  port,  but  it  is  understood 
that  a  port  occupied  by  the  enemy  must  be  re- 
garded as  an  enemy  port,  as  follows  from  the 
general  rule  in  Article  30. 

Article  32. 

Where  a  vessel  is  carrying  absolute  con- 
traband, her  papers  are  conclusive  proof  as 
to  the  voyage  on  which  she  is  engaged, 
unless  she  is  found  clearly  out  of  the  course 
indicated  by  her  papers  and  unable  to  give 
adequate  reasons  to  justify  such  deviation. 

The  papers,  therefore,  are  conclusive  proof 
of  the  course  of  the  vessel   unless  she  is  en- 
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countered  in  circumstances  which  show  that 
their  statements  are  not  to  be  trusted.  See 
also  the  explanations  given  as  regards  Article 
35- 

Article  33. 

Conditional  contraband  is  liable  to  capture 
if  it  is  shown  to  be  destined  for  the  use  of  the 
armed  forces  or  of  a  government  depart- 
ment of  the  enemy  State,  unless  in  this  latter 
case  the  circumstances  show  that  the  goods 
cannot  in  fact  be  used  for  the  purposes  of 
the  war  in  progress.  This  latter  exception 
does  not  apply  to  a  consignment  coming 
under  Article  24  (4). 

The  rules  for  conditional  contraband  differ 
from  those  laid  down  for  absolute  contraband 
in  two  respects:  (1)  there  is  no  question  of 
destination  for  the  enemy  in  general,  but  of 
destination  for  the  use  of  his  armed  forces  or 
government  departments;  (2)  the  doctrine  of 
continuous  voyage  is  excluded.  Articles  23 
and  34  refer  to  the  first,  and  Article  35  to  the 
second  principle. 

The  articles  included  in  the  list  of  condi- 
tional contraband  may  serve  for  peaceful  uses 
as  well  as  for  hostile  purposes.  If,  from  the 
circumstances,  the  peaceful  purpose  is  clear, 
their  capture  is  not  justified;  it  is  otherwise  if 
a  hostile  purpose  is  to  be  assumed,  as,  for 
instance,  in  the  case  of  foodstuffs  destined  for 
an  enemy  army  or  fleet,  or  of  coal  destined 
for  an  enemy  fleet.  In  such  a  case  there  is 
clearly  no  room  for  doubt.  But  what  is  the 
solution  when  the  articles  are  destined  for  the 
civil   government   departments   of   the  enemy 
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State  ?  It  may  be  money  sent  to  a  govern- 
ment department,  for  use  in  the  payment  of 
its  official  salaries,  or  rails  sent  to  a  depart- 
ment of  public  works.  In  these  cases  there  is 
enemy  destination  which  renders  the  goods 
liable  in  the  first  place  to  capture,  and  in  the 
second  to  condemnation.  The  reasons  for  this 
are  at  once  legal  and  practical.  The  State  is 
one,  although  it  necessarily  acts  through 
different  departments.  If  a  civil  department 
may  freely  receive  foodstuffs  or  money,  that 
department  is  not  the  only  gainer,  but  the 
entire  State,  including  its  military  administra- 
tion, gains  also,  since  the  general  resources  of 
the  State  are  thereby  increased.  Further,  the 
receipts  of  a  civil  department  may  be  con- 
sidered of  greater  use  to  the  military  adminis- 
tration and  directly  assigned  to  the  latter. 
Money  or  foodstuffs  really  destined  for  a  civil 
department  may  thus  come  to  be  used  directly 
for  the  needs  of  the  army.  This  possibility, 
which  is  always  present,  shows  why  destina- 
tion for  the  departments  of  the  enemy  State  is 
assimilated  to  that  for  its  armed  forces. 

It  is  the  departments  of  the  State  which  are 
dependent  on  the  central  power  that  are  in 
question,  and  not  all  the  departments  which 
may  exist  in  the  enemy  State ;  local  and  muni- 
cipal bodies,  for  instance,  are  not  included, 
and  articles  destined  for  their  use  would  not 
be  contraband. 

War  may  be  waged  in  such  circumstances 
that  destination  for  the  use  of  a  civil  depart- 
ment cannot  be  suspect,  and  consequently 
cannot  make  goods  contraband.  For  instance, 
there  is  a  war  in  Europe,  and  the  colonies  of 
the    belligerent    countries    are    not,     in    fact, 
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affected  by  it.  Foodstuffs  or  other  articles  in 
the  list  of  conditional  contraband  destined  for 
the  use  of  the  civil  government  of  a  colony 
would  not  be  held  to  be  contraband  of  war, 
because  the  considerations  adduced  above  do 
not  apply  to  their  case;  the  resources  of  the 
civil  government  cannot  be  drawn  on  for  the 
needs  of  the  war.  Gold,  silver,  or  paper 
money  are  exceptions,  because  a  sum  of  money 
can  easily  be  sent  from  one  end  of  the  world 
to  the  other. 

Article  34. 

The  destination  referred  to  in  Article  33  is 
presumed  to  exist  if  the  goods  are  consigned 
to  enemy  authorities,  or  to  a  contractor 
established  in  the  enemy  country,  who,  as  a 
matter  of  common  knowledge,  supplies 
articles  of  this  kind  to  the  enemy.  A  similar 
presumption  arises  if  the  goods  are  consigned 
to  a  fortified  place  belonging  to  the  enemy, 
or  other  place  serving  as  a  base  for  the 
armed  forces  of  the  enemy.  No  such  pre- 
sumption, however,  arises  in  the  case  of  a 
merchant  vessel  bound  for  one  of  these  places 
if  it  is  sought  to  prove  that  she  herself  is 
contraband. 

In  cases  where  the  above  presumptions  do 
not  arise,  the  destination  is  presumed  to  be 
innocent. 

The  presumptions  set  up  by  this  Article 
may  be  rebutted. 

Contraband  articles  will  not  usually  be 
directly  addressed  to  the  military  authorities 
or    to    the    government    departments    of    the 
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enemy  State.  Their  true  destination  will  be 
more  or  less  concealed,  and  the  captor  must 
prove  it  in  order  to  justify  their  capture.  But 
it  has  been  thought  reasonable  to  set  up  pre- 
sumptions based  on  the  nature  of  the  person 
to  whom,  or  place  for  which,  the  articles  are 
destined.  It  may  be  an  enemy  authority  or 
a  trader  established  in  an  enemy  country  who, 
as  a  matter  of  common  knowledge,  supplies 
the  enemy  Government  with  articles  of  the 
kind  in  question.  It  may  be  a  fortified  place 
belonging  to  the  enemy  or  a  place  used  as  a 
base,  "whether  of  operations  or  of  supply,  for 
the  armed  forces  of  the  enemy. 

This  general  presumption  may  not  be 
applied  to  the  merchant  vessel  herself  on  her 
way  to  a  fortified  place,  though  she  may  in 
herself  be  conditional  contraband,  but  only  if 
her  destination  for  the  use  of  the  armed  forces 
or  government  departments  of  the  enemy 
State  is  directly  proved. 

In  the  absence  of  the  above  presumptions, 
the  destination  is  presumed  to  be  innocent. 
That  is  the  ordinary  law,  according  to  which 
the  captor  must  prove  the  illicit  character  of 
the  goods  which  he  claims  to  capture. 

Finally,  all  the  presumptions  thus  set  up 
in  the  interest  of  the  captor  or  against  him 
may  be  rebutted.  The  national  tribunals,  in 
the  first  place,  and,  in  the  second,  the  Inter- 
national Court,  will  exercise  their  judgment. 

Article  35. 
Conditional  contraband   is  not    liable  to 
capture,  except  when  found  on  board  a  vessel 
bound  for  territory  belonging:  to  or  occupied 
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by  the  enemy,  or  for  the  armed  forces  of  the 
enemy,  and  when  it  is  not  to  be  discharged 
in  an  intervening"  neutral  port. 

The  ship's  papers  are  conclusive  proof 
both  as  to  the  voyage  on  which  the  vessel  is 
engaged  and  as  to  the  port  of  discharge  of 
the  goods,  unless  she  is  found  clearly  out  of 
the  course  indicated  by  her  papers,  and 
unable  to  give  adequate  reasons  to  justify 
such  deviation. 

As  has  been  said  above,  the  doctrine  of 
continuous  voyage  is  excluded  for  conditional 
contraband,  which  is  only  liable  to  capture 
when  it  is  to  be  discharged  in  an  enemy  port. 
As  soon  as  the  goods  are  documented  for  dis- 
charge in  a  neutral  port  they  can  no  longer 
be  contraband,  and  no  examination  will  be 
made  as  to  whether  they  are  to  be  forwarded  to 
the  enemy  by  sea  or  'land  from  that  neutral 
port.  It  is  here  that  the  case  of  absolute  con- 
traband is  essentially  different. 

The  ship's  papers  furnish  complete  proof  as 
to  the  voyage  on  which  the  vessel  is  engaged 
and  as  to  the  place  where  the  cargo  is  to  be 
discharged;  but  this  would  not  be  so  if  the 
vessel  were  encountered  clearly  out  of  the 
course  which  she  should  follow  according  to 
her  papers,  and  unable  to  give  adequate 
reasons  to  justify  such  deviation. 

This  rule  as  to  the  proof  furnished  by  the 
ship's  papers  is  intended  to  prevent  claims 
frivolously  raised  by  a  cruiser  and  giving  rise 
to  unjustifiable  captures.  It  must  not  be  too 
literally  interpreted,  for  that  would  make  all 
frauds  easy.  Thus  it  does  not  hold  good  that 
when  the  vessel  is  encountered  at  sea  clearly 
h  2 
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out  of  the  course  which  she  ought  to  have  fol- 
lowed, and  unable  to  justify  such  deviation. 
The  ship's  papers  are  then  in  contradiction 
with  the  true  facts  and  lose  all  value  as  evi- 
dence ;  the  cruiser  will  be  free  to  decide  accord- 
ing to  the  merits  of  the  case.  In  the  same 
way,  a  search  of  the  vessel  may  reveal  facts 
which  irrefutably  prove  that  her  destination  or 
the  place  where  the  goods  are  to  be  discharged 
is  incorrectly  entered  in  the  ship's  papers. 
The  commander  of  the  cruiser  is  then  free  to 
judge  of  the  circumstances  and  capture  the 
vessel  or  not  according  to  his  judgment.  To 
resume,  the  ship's  papers  are  proof,  unless 
facts  show  their  evidence  to  be  false.  This 
qualification  of  the  value  of  the  ship's  papers 
as  proof  seems  self-evident  and  unworthy  of 
special  mention.  The  aim  has  been  not  to 
appear  to  weaken  the  force  of  the  general  rule, 
which  forms  a  safeguard  for  neutral  trade. 

It  does  not  follow  that,  because  a  single 
entry  in  the  ship's  papers  is  shown  to  be  false, 
their  evidence  loses  its  value  as  a  whole.  The 
entries  which  cannot  be  proved  false  retain 
their  value. 

Article  36. 

Notwithstanding  the  provisions  of  Article 
35,  conditional  contraband,  if  shown  to  have 
the  destination  referred  to  in  Article  33,  is 
liable  to  capture  in  cases  where  the  enemy 
country  has  no  seaboard. 

The  case  contemplated  is  certainly  rare,  but 
has  nevertheless  arisen  in  recent  wars.  In  the 
case  of  absolute  contraband,  there  is  no  diffi- 
culty, since  destination  for  the  enemy  may 
always  be  proved,  whatever  the  route  by  which 
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the  goods  are  sent  (Article  30).  For  condi- 
tional contraband  the  case  is  different,  and  an 
exception  must  be  made  to  the  general  rule 
laid  down  in  Article  35,  paragraph  1,  so  as 
to  allow  the  captor  to  prove  that  the  suspected 
goods  really  have  the  special  destination  re- 
ferred to  in  Article  33  without  the  possibility 
of  being  confronted  by  the  objection  that  they 
were  to  be  discharged  in  a  neutral  port. 

Article  37. 

A  vessel  carrying  goods  liable  to  capture 
as  absolute  or  conditional  contraband  may 
be  captured  on  the  high  seas  or  in  the  terri- 
torial waters  of  the  belligerents  throughout 
the  whole  of  her  voyage,  even  if  she  is  to 
touch  at  a  port  of  call  before  reaching  the 
hostile  destination. 

The  vessel  may  be  captured  for  contraband 
during  the  whole  of  her  voyage,  provided  that 
she  is  in  waters  where  an  act  of  war  is  lawful. 
The  fact  that  she  intends  to  touch  at  a  port  of 
call  before  reaching  the  enemy  destination 
does  not  prevent  capture,  provided  that  desti- 
nation in  her  particular  case  is  proved  in  con- 
formity with  the  rules  laid  down  in  Articles  30 
to  32  for  absolute,  and  in  Articles  33  to  35  for 
conditional  contraband,  subject  to  the  excep- 
tion provided  for  in  Article  36. 

Article  38. 

A  vessel  may  not  be  captured  on  the 
ground  that  she  has  carried  contraband  on  a 
previous  occasion  if  such  carriage  is  in  point 
of  fact  at  an  end. 

A  vessel  is  liable  to  capture  for  carrying 
contraband,  but  not  for  having  done  so. 
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Article  39. 

Contraband  goods  are  liable  to  condemna- 
tion. 

This  presents  no  difficulty. 

Article  40. 

A  vessel  carrying-  contraband  may  be  con- 
demned if  the  contraband,  reckoned  either 
by  value,  weight,  volume,  or  freight,  forms 
more  than  half  the  cargo. 

It  was  universally  admitted  that  in  certain 
cases  the  condemnation  of  the  contraband  is 
not  enough,  and  that  the  vessel  herself  should 
also  be  condemned,  but  opinions  differed  as 
to  what  these  cases  were.  It  was  decided  that 
the  contraband  must  bear  a  certain  proportion 
to  the  total  cargo.  But  the  question  divides 
itself  into  two  parts:  (i)  What  shall  be  the 
proportion?  The  solution  adopted  is  the 
mean  between  those  proposed,  which  varied 
from  a  quarter  to  three  quarters.  (2)  How  shall 
this  proportion  be  reckoned?  Must  the  con- 
traband form  more  than  half  the  cargo  in 
volume,  weight,  value,  or  freight  ?  The  adop- 
tion of  a  single  fixed  standard  gives  rise  to 
theoretical  objections,  and  also  to  practices  in- 
tended to  avoid  condemnation  of  the  vessel  in 
spite  of  the  importance  of  the  cargo.  If  the 
standard  of  volume  or  weight  is  adopted,  the 
master  will  ship  innocent  goods  occupying 
space,  or  of  weight,  sufficient  to  exceed  the 
contraband.  A  similar  remark  may  be  made 
as  regards  the  standard  of  value  or  freight. 
The  consequence  is  that,  in  order  to  justify 
condemnation,    it   is  enough  that  the  contra- 
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band  should  form  more  than  half  the  cargo  by 
any  one  of  the  above  standards.  This  may 
seem  harsh  ;  but,  on  the  one  hand,  any  other 
system  would  make  fraudulent  calculations 
easy,  and,  on  the  other,  the  condemnation  of 
the  vessel  may  be  said  to  be  justified  when  the 
carriage  of  contraband  formed  an  important 
part  of  her  venture — a  statement  which  applies 
to  all  the  cases  specified. 

Article  41. 

If  a  vessel  carrying  contraband  is  released, 
she  may  be  condemned  to  pay  the  costs  and 
expenses  incurred  by  the  captor  in  respect  of 
the  proceedings  in  the  national  prize  court 
and  the  custody  of  the  ship  and  cargo  during 
the  proceedings. 

It  is  not  just  that,  on  the  one  hand,  the  car- 
riage of  more  than  a  certain  proportion  of 
contraband  should  involve  the  condemnation 
of  the  vessel,  while  if  the  contraband  forms  less 
than  this  proportion,  it  alone  is  confiscated. 
This  often  involves  no  loss  for  the  master, 
the  freight  of  this  contraband  having  been  paid 
in  advance.  Does  this  not  encourage  trade 
in  contraband,  and  ought  not  a  certain  penalty 
to  be  imposed  for  the  carriage  of  a  proportion 
of  contraband  less  than  that  required  to  entail 
condemnation?  A  kind  of  fine  was  proposed 
which  should  bear  a  relation  to  the  value  of 
the  contraband  articles.  Objections  of  various 
sorts  were  brought  forward  against  this  pro- 
posal, although  the  principle  of  the  infliction 
of  some  kind  of  pecuniary  loss  for  the  car- 
riage  of   contraband    seemed   justified.      The 
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same  object  was  attained  in  another  way  by 
providing  that  the  costs  and  expenses  incurred 
by  the  captor  in  respect  of  the  proceedings  in 
the  national  prize  court  and  of  the  custody  of 
the  vessel  and  of  her  cargo  during  the  pro- 
ceedings are  to  be  paid  by  the  vessel.  The 
expenses  of  the  custody  of  the  vessel  include 
in  this  case  the  keep  of  the  captured  vessel's 
crew.  It  should  be  added  that  the  loss  to  a 
vessel  by  being  taken  to  a  prize  port  and  kept 
there  is  the  most  serious  deterrent  as  regards 
the  carriage  of  contraband. 

Article  42. 

Goods  which  belong  to  the  owner  of  the 
contraband  and  are  on  board  the  same  vessel 
are  liable  to  condemnation. 

The  owner  of  the  contraband  is  punished  in 
the  first  place  by  the  condemnation  of  his  con- 
traband property;  and  in  the  second  by  that 
of  the  goods,  even  if  innocent,  which  he  may 
possess  on  board  the  same  vessel. 

Article  43. 

If  a  vessel  is  encountered  at  sea  while 
unaware  of  the  outbreak  of  hostilities  or  of 
the  declaration  of  contraband  which  applies 
to  her  cargo,  the  contraband  cannot  be  con- 
demned except  on  payment  of  compensation ; 
the  vessel  herself  and  the  remainder  of  the 
cargo  are  not  liable  to  condemnation  or  to 
the  costs  and  expenses  referred  to  in 
Article  41.  The  same  rule  applies  if  the 
master,  after  becoming  aware  of  the  out- 
break of  hostilities,  or  of  the  declaration  of 
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contraband,  has  had  no  opportunity  of  dis- 
charging- the  contraband. 

A  vessel  is  deemed  to  be  aware  of  the 
existence  of  a  state  of  war,  or  of  a 
declaration  of  contraband,  if  she  left  a 
neutral  port  subsequently  to  the  notification 
to  the  Power  to  which  such  port  belongs  of 
the  outbreak  of  hostilities,  or  of  the  declara- 
tion of  contraband,  provided  such  notifica- 
tion was  made  in  sufficient  time.  A  vessel  is 
also  deemed  to  be  aware  of  the  existence  of 
a  state  of  war  if  she  left  an  enemy  port  after 
the  outbreak  of  hostilities. 

This  provision  is  intended  to  spare  neutrals 
who  might  in  fact  be  carrying  contraband,  but 
against  whom  no  charge  could  be  made.  This 
may  arise  in  two  cases.  The  first  is  that  in 
which  they  are  unaware  of  the  outbreak  of  hos- 
tilities; the  second  is  that  in  which,  though 
aware  of  this,  they  do  not  know  of  the  declara- 
tion of  contraband  made  by  a  belligerent,  in 
accordance  with  Articles  23  and  25,  which  is, 
as  it  happens,  the  one  applicable  to  the  whole 
or  a  part  of  the  cargo.  It  would  be  unjust  to 
capture  the  ship  and  condemn  the  contraband; 
on  the  other  hand,  the  cruiser  cannot  be 
obliged  to  let  go  on  to  the  enemy  goods  suit- 
able for  use  in  the  war  of  which  he  may  stand 
in  urgent  need.  These  opposing  interests  are 
reconciled  by  making  condemnation  condi- 
tional on  the  payment  of  compensation  (see 
the  convention  of  the  18th  October,  1907,  on  the 
rules  for  enemy  merchant  vessels  on  the  out- 
break of  hostilities,  which  expresses  a  similar 
idea). 
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Article  44. 

A  vessel  which  has  been  stopped  on  the 
ground  that  she  is  carrying-  contraband,  and 
which  is  not  liable  to  condemnation  on 
account  of  the  proportion  of  contraband  on 
board,  may,  when  the  circumstances  permit, 
be  allowed  to  continue  her  voyage  if  the 
master  is  willing  to  hand  over  the  contra- 
band to  the  belligerent  warship. 

The  delivery  of  the  contraband  must  be 
entered  by  the  captor  on  the  logbook  of  the 
vessel  stopped,  and  the  master  must  give  the 
captor  duly  certified  copies  of  all  relevant 
papers. 

The  captor  is  at  liberty  to  destroy  the  con- 
traband that  has  been  handed  over  to  him 
under  these  conditions. 

A  neutral  vessel  is  stopped  for  carrying  con- 
traband. She  is  not  liable  to  condemnation, 
because  the  contraband  does  not  reach  the  pro- 
portion specified  in  Article  40.  She  can  never- 
theless be  taken  to  a  prize  port  for  judgment  to 
be  passed  on  the  contraband.  This  right  of 
the  captor  appears  too  wide  in  certain  cases,  if 
the  importance  of  the  contraband,  possibly 
slight  (for  instance,  a  case  of  guns  or  re- 
volvers), is  compared  with  the  heavy  loss  in- 
curred by  the  vessel  by  being  thus  turned  out 
of  her  course  and  detained  during  the  time 
taken  up  by  the  proceedings.  The  question 
has,  therefore,  been  asked  whether  the  right 
of  the  neutral  vessel  to  continue  her  voyage 
might  not  be  admitted  if  the  contraband 
articles  were  handed  over  to  the  captor,  who, 
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on  his  part,  might  only  refuse  to  receive  them 
for  sufficient  reasons,  for  instance,  the  rough 
state  of  the  sea,  which  would  make  tranship- 
ment difficult  or  impossible,  well-founded 
suspicions  as  to  the  amount  of  contraband 
which  the  merchant  vessel  is  really  carrying, 
the  difficulty  of  stowing  the  articles  on  board 
the  warship,  &c.  This  proposal  did  not  gain 
sufficient  support.  It  was  alleged  to  be  im- 
possible to  impose  such  an  obligation  on  the 
cruiser,  for  which  this  handing  over  of  goods 
would  almost  always  have  drawbacks.  If,  by 
chance,  it  has  none,  the  cruiser  will  not  refuse 
it,  because  she  herself  will  gain  by  not  being 
turned  out  of  her  course  by  having  to  take 
the  vessel  to  a  port.  The  idea  of  an  obligation 
having  thus  been  excluded,  it  was  decided  to 
provide  for  the  voluntary  handing  over  of  the 
contraband,  which,  it  is  hoped,  will  be  carried 
out  whenever  possible,  to  the  great  advantage 
of  both  parties.  The  formalities  provided  for 
are  very  simple  and  need  no  explanation. 

There  must  be  a  judgment  of  a  prize  court 
as  regards  the  goods  thus  handed  over.  For 
this  purpose  the  captor  must  be  furnished  with 
the  necessary  papers.  It  may  be  supposed 
that  there  might  be  doubt  as  to  the  character  of 
certain  articles  which  a  cruiser  claims  as  con- 
traband ;  the  master  of  the  merchant  vessel  con- 
tests this  claim,  but  prefers  to  deliver  them  up 
so  as  to  be  at  liberty  to  continue  his  voyage. 
This  is  merely  a  capture  which  has  to  be 
confirmed  by  the  prize  court. 

The  contraband  delivered  up  by  the  mer- 
chant vessel  may  hamper  the  cruiser,  which 
must  be  left  free  to  destroy  it  at  the  moment  of 
handing  over  or  later. 
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CHAPTER  III. 
Unneutral  Service. 

In  a  general  way,  it  may  be  said  that  the 
merchant-vessel  which  violates  neutrality, 
whether  by  carrying  contraband  of  war  or  by 
breaking  blockade,  affords  aid  to  the  enemy, 
and  it  is  on  this  ground  that  the  belligerent 
whom  she  injures  by  her  acts  is  justified  in  in- 
flicting on  her  certain  losses.  But  there  are 
cases  where  such  unneutral  service  bears  a  par- 
ticularly distinctive  character,  and  for  such 
cases  it  has  been  thought  necessary  to  make 
special  provision.  They  have  been  divided 
into  two  classes  according  to  the  gravity  of  the 
act  of  which  the  neutral  vessel  is  accused. 

In  the  cases  included  in  the  first  class 
(Article  45),  the  vessel  is  condemned,  and  re- 
ceives the  treatment  of  a  vessel  subject  to 
condemnation  for  carrying  contraband.  This 
means  that  the  vessel  does  not  lose  her  neutral 
character  and  has  a  full  claim  to  the  rights 
enjoyed  by  neutral  vessels;  for  instance,  she 
may  not  be  destroyed  by  the  captor  except 
under  the  conditions  laid  down  for  neutral 
vessels  (Articles  48  et  seqq.);  the  rule  that  the 
flag  covers  the  goods  applies  to  goods  she 
carries  on  board. 

In  the  more  serious  cases  which  belong  to 
the  second  class  (Article  46),  the  vessel  is, 
again,  condemned;  but  further,  she  is  treated 
not  only  as  a  vessel  subject  to  condemnation 
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for  carrying  contraband,  but  as  an  enemy 
merchant  vessel,  which  treatment  entails  cer- 
tain consequences.  The  rules  governing  the 
destruction  of  neutral  prizes  does  not  apply  to 
the  vessel,  and,  as  she  has  become  an  enemy 
vessel,  it  is  no  longer  the  second  but  the  third 
rule  of  the  Declaration  of  Paris  which  is 
applicable.  The  goods  on  board  will  be  pre- 
sumed to  be  enemy  goods ;  neutrals  will  have 
the  right  to  claim  their  property  on  establish- 
ing their  neutrality  (Article  59).  It  would, 
however,  be  going  too  far  to  say  that  the 
original  neutral  character  of  the  vessel  is  com- 
pletely lost,  so  that  she  should  be  treated  as 
though  she  had  always  been  an  enemy  vessel. 
The  vessel  may  plead  that  the  allegation  made 
against  her  has  no  foundation  in  fact,  that  the 
act  of  which  she  is  accused  has  not  the  char- 
acter of  unneutral  service.  She  has,  therefore, 
the  right  of  appeal  to  the  International  Court 
in  virtue  of  the  provisions  which  protect 
neutral  property. 

Article  45. 

A  neutral  vessel  will  be  condemned  and 
will,  in  a  general  way,  receive  the  same 
treatment  as  a  neutral  vessel  liable  to  con- 
demnation for  carriage  of  contraband  :— 

(1.)  If  she  is  on  a  voyage  specially  under- 
taken with  a  view  to  the  transport  of 
individual  passengers  who  are  em- 
bodied in  the  armed  forces  of  the 
enemy,  or  with  a  view  to  the  trans- 
mission of  intelligence  in  the  interest 
of  the  enemy. 
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(2.)  If,  to  the  knowledge  of  either  the 
owner,  the  charterer,  or  the  master, 
she  is  transporting  a  military  detach- 
ment of  the  enemy,  or  one  or  more 
persons  who,  in  the  course  of  the 
voyage,  directly  assist  the  operations 
of  the  enemy. 

In  the  cases  specified  under  the  above 
heads,  goods  belonging  to  the  owner  of  the 
vessel  are  likewise  liable  to  condemnation. 

The  provisions  of  the  present  Article  do 
not  apply  if  the  vessel  is  encountered  at  sea 
while  unaware  of  the  outbreak  of  hostilities, 
or  if  the  master,  after  becoming  aware  of 
the  outbreak  of  hostilities,  has  had  no  oppor- 
tunity of  disembarking  the  passengers. 
The  vessel  is  deemed  to  be  aware  of  the 
existence  of  a  state  of  war  if  she  left  an 
enemy  port  subsequently  to  the  outbreak  of 
hostilities,  or  of  a  neutral  port  subsequently 
to  the  notification  of  the  outbreak  of  hos- 
tilities to  the  Power  to  which  such  port 
belongs,  provided  that  such  notification  was 
made  in  sufficient  time. 

The  first  case  supposes  passengers  travel- 
ling as  individuals ;  the  case  of  a  7nilitary  de- 
tachment is  dealt  with  hereafter.  The  case  is 
that  of  individuals  embodied  in  the  armed 
military  or  naval  forces  of  the  enemy.  There 
was  some  doubt  as  to  the  meaning  of  this 
word.  Does  it  include  those  individuals  only 
who  are  summoned  to  serve  in  virtue  of  the 
law  of  their  country  and  who  have  really 
joined  the  corps  to  which  they  are  to  belong? 
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Or  does  it  also  include  such  individuals  from 
the  moment  when  they  are  summoned,  and 
before  they  join  that  corps?  The  question  is 
of  great  practical  importance.  Supposing  the 
case  is  one  of  individuals  who  are  natives  of  a 
continental  European  country  and  are  settled 
in  America;  these  individuals  have  military 
obligations  towards  their  country  of  origin ; 
they  have,  for  instance,  to  belong  to  the  re- 
serve of  the  active  army  of  that  country.  Their 
country  is  at  war  and  they  sail  to  perform 
their  service.  Shall  they  be  considered  as 
embodied  in  the  sense  of  the  provision  which 
we  are  discussing  ?  If  we  judged  by  the  muni- 
cipal law  of  certain  countries,  we  might  argue 
that  they  should  be  so  considered.  But,  apart 
from  reasons  of  pure  law,  the  contrary  opinion 
has  seemed  more  in  accordance  with  practical 
necessity  and  has  been  accepted  by  all  in  a 
spirit  of  conciliation.  It  would  be  difficult, 
perhaps  even  impossible,  without  having  re- 
course to  vexatious  measures  to  which  neutral 
Governments  would  not  unwillingly  submit, 
to  pick  out  among  the  passengers  in  a  vessel 
those  who  are  bound  to  perform  military  ser- 
vice and  are  on  their  way  to  do  so. 

The  transmission  of  intelligence  in  the 
interest  of  the  enemy  is  to  be  treated  in  the 
same  way  as  the  carriage  of  passengers  em- 
bodied in  his  armed  force.  The  reference  to 
a  vessel  especially  undertaking  a  voyage  is 
intended  to  show  that  her  usual  service  is  not 
meant.  She  has  been  turned  from  her  course; 
she  has  touched  at  a  port  which  she  does  not 
ordinarily  visit  in  order  to  embark  the  passen- 
gers in  question.  She  need  not  be  exclusively 
devoted  to  the  service  of  the  enemy ;  that  case 
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would  come  into  the  second  class  (Article 
56(4)). 

In  the  two  cases  just  mentioned  the  vessel 
has  performed  but  a  single  service;  she  has 
been  employed  to  carry  certain  people,  or  to 
transmit  certain  intelligence ;  she  is  not  con- 
tinuously in  the  service  of  the  enemy.  In 
consequence  she  may  be  captured  during  the 
voyage  on  which  she  is  performing  the  service 
which  she  has  to  render.  Once  that  voyage 
is  finished,  all  is  over,  in  the  sense  that  she 
may  not  be  captured  for  having  rendered  the 
service  in  question.  The  principle  is  the  same 
as  that  recognised  in  the  case  of  contraband 
(Article  38). 

The  second  case  also  falls  under  two  heads. 

There  is,  first,  the  carriage  of  a  military 
detachment  of  the  enemy,  or  that  of  one  or 
more  persons  who  during  the  voyage  directly 
assist  his  operations,  for  instance,  by  signal- 
ling. If  these  people  are  soldiers  or  sailors  in 
uniform  there  is  no  difficulty,  the  vessel  is 
clearly  liable  to  condemnation.  If  they  are 
soldiers  or  sailors  in  mufti  who  might  be  mis- 
taken for  ordinary  passengers,  knowledge  on 
the  part  of  the  master  or  owner  is  required, 
the  charterer  being  assimilated  to  the  latter. 
The  rule  is  the  same  in  the  case  of  persons 
directly  assisting  the  enemy  during  the 
voyage. 

In  these  cases,  if  the  vessel  is  condemned  for 
unneutral  service,  the  goods  belonging  to  her 
owner  are  also  liable  to  condemnation. 

These  provisions  assume  that  the  state  of 
war  was  known  to  the  vessel  engaged  in  the 
operations  specified ;  such  knowledge  is  the 
reason  and  justification  of  her  condemnation. 
The  position  is  altogether  different  when  the 
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vessel  is  unaware  of  the  outbreak  of  hostilities, 
so  that  she  undertakes  the  service  in  ordinary 
circumstances.  She  may  have  learnt  of  the 
outbreak  of  hostilities  while  at  sea,  but  have 
had  no  chance  of  landing  the  persons  whom 
she  was  carrying.  Condemnation  would  then 
be  unjust,  and  the  equitable  rule  adopted  is  in 
accordance  with  the  provisions  already  ac- 
cepted in  other  matters.  If  a  vessel  has  left 
an  enemy  port  subsequently  to  the  outbreak  of 
hostilities,  or  a  neutral  port  after  that  outbreak 
has  been  notified  to  the  Power  to  whom  such 
port  belongs,  her  knowledge  of  the  existence 
of  a  state  of  war  will  be  presumed. 

The  question  here  is  merely  one  of  pre- 
venting the  condemnation  of  the  vessel.  The 
persons  found  on  board  her  who  belong  to  the 
armed  forces  of  the  enemy  may  be  made 
prisoners  of  war  by  the  cruiser. 

Article  46. 

A  neutral  vessel  is  liable  to  condemnation 

and,  in  a  general  way,  to  the  same  treatment 

as  would  be  applicable  to  her  if  she  were  an 

enemy  merchant  vessel  ;— 

(1.)  If    she   takes  a  direct   part   in   the 

hostilities. 
(2.)  If  she  is  under  the  orders  or  control  of 
an  agent  placed  on  board   by  the 
enemy  Government. 
(3.)  If  she  is  in  the  exclusive  employment 

of  the  enemy  Government. 
(4.)  If  she  is  exclusively  engaged  at 
the  time  either  in  the  transport  of 
enemy  troops  or  in  the  transmission 
of  intelligence  in  the  interest  of  the 
enemy. 
1 
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In  the  cases  covered  by  the  present  Article, 
goods  belonging  to  the  owner  of  the  vessel 
are  likewise  liable  to  condemnation. 

The  cases  here  contemplated  are  more  seri- 
ous than  those  in  Article  45,  which  justifies 
the  severer  treatment  inflicted  on  the  vessel, 
as  explained  above. 

First  Case. — The  vessel  takes  a  direct  part 
in  the  hostilities.  This  may  take  different 
forms.  It  is  needless  to  say  that,  in  an  armed 
conflict,  the  vessel  takes  all  the  risks  inci- 
dental thereto.  We  suppose  her  to  have  fallen 
into  the  power  of  the  enemy  whom  she  was 
fighting,  and  who  is  entitled  to  treat  her  as  an 
enemy  merchant  vessel. 

Second  Case. — The  vessel  is  under  the 
orders  or  control  of  an  agent  placed  on  board 
by  the  enemy  Government.  His  presence 
marks  the  relation  in  which  she  stands  to  the 
enemy.  In  other  circumstances  the  vessel  may 
also  have  relations  with  the  enemy,  but  to  be 
subject  to  condemnation  she  must  come  under 
the  third  head. 

Third  Case. — The  whole  vessel  is  chartered 
by  the  enemy  Government,  and  is  therefore 
entirely  at  its  disposal;  it  can  use  her  for 
different  purposes  more  or  less  directly  con- 
nected with  the  war,  notably,  as  a  transport ; 
such  is  the  position  of  colliers  which  accom- 
pany a  belligerent  fleet.  There  will  often  be  a 
charter-party  between  the  belligerent  Govern- 
ment and  the  owner  or  master  of  the  vessel, 
but  all  that  is  required  is  proof,  and  the  fact 
that  the  whole  vessel  has  in  fact  been  chartered 
is  enough,  in  whatever  way  it  may  be  estab- 
lished. 

Fourth    Case. — The   vessel    is   at    the   time 
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exclusively  devoted  to  the  carriage  of  enemy 
troops  or  to  the  transmission  of  intelligence  in 
the  enemy's  interest.  The  case  is  different 
from  those  dealt  with  by  Article  45,  and  the 
question  is  one  of  a  service  to  which  the  ship 
is  permanently  devoted.  The  decision  accord- 
ingly is  that,  so  long  as  such  service  lasts,  the 
vessel  is  liable  to  capture,  even  if,  at  the 
moment  when  an  enemy  cruiser  searches  her, 
she  is  engaged  neither  in  the  transport  of 
troops  nor  in  the  transmission  of  intelligence. 

As  in  the  cases  in  Article  45  and  for  the 
same  reasons,  goods  found  on  board  belong- 
ing to  the  owner  of  the  vessel  are  also  liable 
to  condemnation. 

It  was  proposed  to  treat  as  an  enemy 
merchant  vessel  a  neutral  vessel  making,  at 
the  time,  and  with  the  sanction  of  the  enemy 
Government,  a  voyage  which  she  has  only 
been  permitted  to  make  subsequently  to  the 
outbreak  of  hostilities  or  during  the  two  pre- 
ceding months.  This  rule  would  be  enforced 
notably  on  neutral  merchant  vessels  admitted 
bv  a  belligerent  to  a  service  reserved  in  time 
of  peace  to  the  national  marine  of  that  belli- 
gerent— for  instance,  to  the  coasting  trade. 
Several  Delegations  formally  rejected  this  pro- 
posal, so  that  the  question  thus  raised  remains 
an  open  one. 

Article  47. 

Any  individual  embodied  in  the  armed 
forces  of  the  enemy  who  is  found  on  board  a 
neutral  merchant-vessel  may  be  made  a 
prisoner  of  war,  even  though  there  be  no 
ground  for  the  capture  of  the  vessel. 

Individuals  embodied  in  the  armed  military 
or  naval  forces  of  a  belligerent  may  be  on 

i  2 
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board  a  neutral  merchant  vessel  when  she  is 
searched.  If  the  vessel  is  subject  to  con- 
demnation, the  cruiser  will  capture  her  and 
take  her  to  one  of  her  own  ports  with  the  per- 
sons on  board.  Clearly  the  soldiers  or  sailors 
of  the  enemy  State  will  not  be  set  free,  but 
will  be  treated  as  prisoners  of  war.  Perhaps 
the  case  will  not  be  one  for  the  capture  of  the 
ship — for  instance,  because  the  master  was 
unaware  of  the  status  of  an  individual  who  had 
come  on  board  as  an  ordinary  passenger. 
Must  the  soldier  or  soldiers  on  board  the  vessel 
be  set  free  ?  That  does  not  appear  admissible. 
The  belligerent  cruiser  cannot  be  compelled  to 
set  free  active  enemies  who  are  physically  in 
her  power  and  are  more  dangerous  than  this 
or  that  contraband  article.  She  must  natur- 
ally proceed  with  great  discretion,  and  must 
act  on  her  own  responsibility  in  requiring  the 
surrender  of  these  individuals,  but  the  right 
to  do  so  is  hers ;  it  has  therefore  been  thought 
necessary  to  explain  the  point. 


CHAPTER    IV. 

Destruction  of  Neutral  Prizes. 

The  destruction  of  neutral  prizes  was  a  sub- 
ject comprised  in  the  programme  of  the  second 
Peace  Conference,  and  on  that  occasion  no 
settlement  was  reached.  It  reappeared  in  the 
programme  of  the  present  Conference,  and 
this  time  agreement  has  been  found  possible. 
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Such  a  result,  which  bears  witness  to  the  sin- 
cere desire  of  all  parties  to  arrive  at  an  under- 
standing, is  a  matter  for  congratulation.  It 
has  been  shown  once  more  that  conflicting 
hard-and-fast  rules  do  not  always  correspond 
to  things  as  they  are,  and  that  if  there  be 
readiness  to  descend  to  particulars,  and  to 
arrive  at  the  precise  way  in  which  the  rules 
have  been  applied,  it  will  often  be  found  that 
the  actual  practice  is  very  much  the  same, 
although  the  doctrines  professed  appear  to  be 
entirely  in  conflict.  To  enable  two  parties  to 
agree,  it  is  first  of  all  necessary  that  they 
should  understand  each  other,  and  this  fre- 
quently is  not  the  case.  Thus  it  has  been 
found  that  those  who  declared  for  the  right  to 
destroy  neutral  prizes  never  claimed  to  use 
this  right  wantonly  or  at  every  opportunity, 
but  only  by  way  of  exception ;  while,  on  the 
other  hand,  those  who  maintained  the  prin- 
ciple that  destruction  is  forbidden,  admitted 
that  the  principle  must  give  way  in  certain 
exceptional  cases.  It  therefore  became  a  ques- 
tion of  reaching  an  understanding  with  regard 
to  those  exceptional  cases  to  which,  according 
to  both  views,  the  right  to  destroy  should  be 
confined.  But  this  was  not  all  :  there  was 
need  for  some  guarantee  against  abuse  in  the 
exercise  of  this  right;  the  possibility  of  arbi- 
trary action  in  determining  these  exceptional 
cases  must  be  limited  by  throwing  some  real 
responsibility  upon  the  captor.  It  was  at  this 
stage  that  a  new  idea  was  introduced  into  the 
discussion,  thanks  to  which  it  was  possible  to 
arrive  at  an  agreement.  The  possibility  of 
intervention  by  a  court  of  justice  will  make  the 
captor  reflect  before  he  acts,  and  at  the  same 
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time  secure   reparation   in   cases   where  there 
was  no  reason  for  the  destruction. 

Such  is  the  general  spirit  of  the  provisions 
of  this  chapter. 

Article  48. 

A  neutral  vessel  which  has  been  captured 
may  not  be  destroyed  by  the  captor ;  she 
must  be  taken  into  such  port  as  is  proper  for 
the  determination  there  of  all  questions 
concerning  the  validity  of  the  prize. 

The  general  principle  is  very  simple.  A 
neutral  vessel  which  has  been  seized  may  not 
be  destroyed  by  the  captor ;  so  much  may  be 
admitted  by  every  one,  whatever  view  is  taken 
as  to  the  effect  produced  by  the  capture.  The 
vessel  must  be  taken  into  a  port  for  the  deter- 
mination there  as  to  the  validity  of  the  prize. 
A  prize  crew  will  be  put  on  board  or  not, 
according  to  circumstances. 

Article  49. 

As  an  exception,  a  neutral  vessel  which  has 
been  captured  by  a  belligerent  warship,  and 
which  would  be  liable  to  condemnation,  may 
be  destroyed  if  the  observance  of  Article  48 
would  involve  danger  to  the  safety  of  the 
warship  or  to  the  success  of  the  operations  in 
in  which  she  is  engaged  at  the  time. 

The  first  condition  necessary  to  justify  the 
destruction  of  the  captured  vessel  is  that  she 
should  be  liable  to  condemnation  upon  the 
facts  of  the  case.  If  the  captor  cannot  even 
hope  to  obtain  the  condemnation  of  the  vessel, 
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how  can  he  lay  claim  to  the  right  to  destroy 
her? 

The  second  condition  is  that  the  observance 
of  the  general  principle  would  involve  danger 
to  the  safety  of  the  warship  or  to  the  success 
of  the  operations  in  which  she  is  engaged  at 
the  time.  This  is  what  was  finally  agreed  upon 
after  various  solutions  had  been  tried.  It  was 
understood  that  the  phrase  compromettre  la 
securite  was  synonymous  with  mettre  en 
danger  le  navire,  and  might  be  translated  into 
English  by  :  involve  danger.  It  is,  of  course, 
the  situation  at  the  moment  when  the  destruc- 
tion takes  place  which  must  be  considered  in 
order  to  decide  whether  the  conditions  are  or 
are  not  fulfilled.  For  a  danger  which  did  not 
exist  at  the  actual  moment  of  the  capture  may 
have  appeared  some  time  afterwards. 

Article  50. 

Before  the  vessel  is  destroyed  all  persons 
on  board  must  be  placed  in  safety,  and  all  the 
ship's  papers  and  other  documents  which  the 
parties  interested  consider  relevant  for  the 
purpose  of  deciding  on  the  validity  of  the 
capture  must  be  taken  on  board  the  warship. 

This  provision  lays  down  the  precautions  to 
be  taken  in  the  interests  of  the  persons  on 
board  and  of  the  administration  of  justice. 

Article  51. 
A  captor  who  has  destroyed  a  neutral 
vessel  must,  prior  to  any  decision  respecting 
the  validity  of  the  prize,  establish  that  he 
only  acted  in  the  face  of  an  exceptional 
necessity,    of  the  nature   contemplated  in 
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Article  49.  If  he  fails  to  do  this,  he  must 
compensate  the  parties  interested,  and  no 
examination  shall  be  made  of  the  question 
whether  the  capture  was  valid  or  not. 

This  claim  gives  a  guarantee  against  the 
arbitrary  destruction  of  prizes  by  throwing  a 
real  responsibility  upon  the  captor  who  has 
carried  out  the  destruction.  The  result  is  that 
before  any  decision  is  given  respecting  the 
validity  of  the  prize,  the  captor  must  prove 
that  the  situation  he  was  in  was  really  one 
which  fell  under  the  head  of  the  exceptional 
cases  contemplated.  This  must  be  proved  in 
proceedings  to  which  the  neutral  is  a  party, 
and  if  the  latter  is  not  satisfied  with  the  de- 
cision of  the  national  prize  court  he  may  take 
his  case  to  the  International  Court.  Proof  to 
the  above  effect  is,  therefore,  a  condition  pre- 
cedent which  the  captor  must  fulfil.  If  he 
fails  to  do  this,  he  must  compensate  the  parties 
interested  in  the  vessel  and  the  cargo,  and  the 
question  whether  the  capture  was  valid  or  not 
will  not  be  gone  into.  In  this  way  a  real 
sanction  is  provided  in  respect  of  the  obliga- 
tion not  to  destroy  a  prize  except  in  particular 
cases,  the  sanction  taking  the  form  of  a  fine 
inflicted  on  the  captor.  If,  on  the  other  hand, 
this  proof  is  given,  the  prize  procedure  follows 
the  usual  course ;  if  the  prize  is  declared  valid, 
no  compensation  is  due;  if  it  is  declared  void, 
the  parties  interested  have  a  right  to  be  com- 
pensated. Resort  to  the  International  Court 
can  only  be  made  after  the  decision  of  the 
prize  court  has  been  given  on  the  whole 
matter,  and  not  immediately  after  the  pre- 
liminary question  has  been  decided, 
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Article  52. 

If  the  capture  of  a  neutral  vessel  is  subse- 
quently held  to  be  invalid,  though  the  act  of 
destruction  has  been  held  to  have  been  justi- 
fiable, the  captor  must  pay  compensation  to 
the  parties  interested,  in  place  of  the 
restitution  to  which  they  would  have  been 
entitled. 

Article  53. 

If  neutral  goods  not  liable  to  condemnation 
have  been  destroyed  with  the  vessel,  the 
owner  of  such  goods  is  entitled  to  compensa- 
tion. 

Supposing  a  vessel  which  has  been  de- 
stroyed carried  neutral  goods  not  liable  to 
condemnation  :  the  owner  of  such  goods  has, 
in  every  case,  a  right  to  compensation,  that 
is,  without  there  being  occasion  to  distinguish 
between  cases  where  the  destruction  was  or 
was  not  justified.  This  is  equitable  and  a 
further  guarantee  against  arbitrary  destruc- 
tion. 

Article  54. 

The  captor  has  the  right  to  demand  the 
handing"  over,  or  to  proceed  himself  to  the 
destruction,  of  any  goods  liable  to  condemna- 
tion found  on  board  a  vessel  not  herself  liable 
to  condemnation,  provided  that  the  circum- 
stances are  such  as  would,  under  Article  49, 
justify  the  destruction  of  a  vessel  herself 
liable  to  condemnation.  The  captor  must 
enter  the  goods  surrendered  or  destroyed  in 
the  logbook  of  the  vessel  stopped,  and  must 
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obtain  duly  certified  copies  of  all  relevant 
papers.  When  the  goods  have  been  handed 
over  or  destroyed  and  the  formalities  duly 
carried  out,  the  master  must  be  allowed  to 
continue  his  voyage. 

The  provisions  of  Articles  51  and  52 
respecting-  the  obligations  of  a  captor  who 
has  destroyed  a  neutral  vessel  are  applicable. 

A  cruiser  encounters  a  neutral  merchant 
vessel  carrying  contraband  in  a  proportion 
less  than  that  specified  in  Article  40.  The 
captain  may  put  a  prize  crew  on  board  the 
vessel  and  take  her  into  a  port  for  adjudica- 
tion. He  may,  in  conformity  with  the  provi- 
sions of  Article  44,  agree  to  the  handing  over 
of  the  contraband  if  offered  by  the  vessel 
stopped.  But  what  is  to  happen  if  neither  of 
these  solutions  is  reached  ?  The  vessel 
stopped  does  not  offer  to  hand  over  the  con- 
traband, and  the  cruiser  is  not  in  a  position 
to  take  the  vessel  Into  a  national  port.  Is  the 
cruiser  obliged  to  let  the  neutral  vessel  go 
with  the  contraband  on  board?  To  require 
this  seemed  going  too  far,  at  least  in  certain 
exceptional  circumstances.  These  circum- 
stances are,  in  fact,  the  same  as  would  have 
justified  the  destruction  of  the  vessel,  had  she 
been  liable  to  condemnation.  In  such  a  case, 
the  cruiser  may  demand  the  handing  over,  or 
proceed  to  the  destruction,  of  the  goods  liable 
to  condemnation.  The  reasons  for  which  the 
right  to  destroy  the  vessel  has  been  recognised 
may  justify  the  destruction  of  the  contraband 
goods,  the  more  so  as  the  considerations  of 
humanity  which  can  be  adduced  against  the 
destruction   of   a   vessel   do   not    in    this   case 
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apply.  Against  arbitrary  demands  by  the 
cruiser  there  are  the  same  guarantees  as  those 
which  made  it  possible  to  recognise  the  right 
to  destroy  the  vessel.  The  captor  must,  as  a 
preliminary,  prove  that  he  was  really  faced  by 
the  exceptional  circumstances  specified;  fail- 
ing this,  he  is  condemned  to  pay  the  value  of 
the  goods  handed  over  or  destroyed,  and  the 
question  whether  they  were  contraband  or  not 
will  not  be  gone  into. 

The  Article  prescribes  certain  formalities 
which  are  necessary  to  establish  the  facts  of 
the  case  and  to  enable  the  prize  court  to 
adjudicate. 

Of  course,  when  once  the  goods  have  been 
handed  over  or  destroyed,  and  the  formalities 
carried  out,  the  vessel  which  has  been  stopped 
must  be  left  free  to  continue  her  voyage. 


CHAPTER    V. 

Transfer  to  a  Neutral  Flag. 

An  enemy  merchant  vessel  is  liable  to  cap- 
ture, whereas  a  neutral  merchant  vessel  is 
immune.  It  can  therefore  be  readily  under- 
stood that  a  belligerent  cruiser  encountering 
a  merchant  vessel  which  lays  claim  to  neutral 
nationality  has  to  inquire  whether  such  na- 
tionality has  been  acquired  legitimately  or 
merely  in  order  to  shield  the  vessel  from  the 
risks  to  which  she  would  have  been  exposed 
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had  she  retained  her  former  nationality.  This 
question  naturally  arises  when  the  transfer  has 
taken  place  a  comparatively  short  time  before 
the  moment  at  which  the  ship  is  searched, 
whether  the  actual  date  be  before,  or  after,  the 
outbreak  of  hostilities.  The  answer  will  be 
different  according  as  the  question  is  looked  at 
from  the  point  of  view  of  commercial  or  belli- 
gerent interests.  Fortunately,  rules  have  been 
agreed  upon  which  conciliate  both  these  in- 
terests as  far  as  possible,  and  which  at  the 
same  time  tell  belligerents  and  neutral  com- 
merce what  their  position  is. 

Article  55. 

The  transfer  of  an  enemy  vessel  to  a 
neutral  flag,  effected  before  the  outbreak  of 
hostilities,  is  valid,  unless  it  is  proved  that 
such  transfer  was  made  in  order  to 
evade  the  consequences  to  which  an  enemy 
vessel,  as  such,  is  exposed.  There  is,  how- 
ever, a  presumption,  if  the  bill  of  sale  is  not 
on  board  a  vessel  which  has  lost  her  belliger- 
ent nationality  less  than  sixty  days  before 
the  outbreak  of  hostilities,  that  the  transfer 
is  void.    This  presumption  may  be  rebutted. 

Where  the  transfer  was  effected  more  than 
thirty  days  before  the  outbreak  of  hostilities, 
there  is  an  absolute  presumption  that  it  is 
valid  if  it  is  unconditional,  complete,  and  in 
conformity  with  the  laws  of  the  countries 
concerned,  and  if  its  effect  is  such  that 
neither  the  control  of,  nor  the  profits  earned 
by,  the  vessel  remain  in  the  same  hands  as 
before  the  transfer.    If,  however,  the  vessel 
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lost  her  belligerent  nationality  less  than 
sixty  days  before  the  outbreak  of  hostilities, 
and  if  the  bill  of  sale  is  not  on  board,  the 
capture  of  the  vessel  gives  no  right  to 
damages. 

The  general  rule  laid  down  in  the  first  para- 
graph is  that  the  transfer  of  an  enemy  vessel 
to  a  neutral  flag  is  valid,  assuming,  of  course, 
that  the  ordinary  requirements  of  the  law  have 
been  fulfilled.  It  is  upon  the  captor,  if  he 
wishes  to  have  the  transfer  annulled,  that  the 
onus  lies  of  proving  that  its  object  was  to 
evade  the  consequences  entailed  by  the  war  in 
prospect.  There  is  one  case  which  is  treated 
as  suspicious,  that,  namely,  in  which  the  bill 
of  sale  is  not  on  board  when  the  ship  has 
changed  her  nationality  less  than  sixty  days 
before  the  outbreak  of  hostilities.  The  pre- 
sumption of  validity  which  has  been  set  up 
by  the  first  paragraph  in  favour  of  the  vessel 
is  then  replaced  by  a  presumption  in  favour  of 
the  captor.  It  is  presumed  that  the  transfer  is 
void,  but  tie  presumption  may  be  rebutted. 
With  a  view  to  such  rebuttal,  proof  may  be 
given  that  the  transfer  was  not  effected  in 
order  to  evade  the  cosequences  of  the  war;  it 
it  unnecessary  to  add  that  the  ordinary  re- 
quirements of  the  law  must  have  been  fulfilled. 

It  was  thought  desirable  to  give  to  commerce 
a  guarantee  that  the  right  of  treating  a  transfer 
as  void  on  the  ground  that  it  was  effected  in 
order  to  evade  the  consequences  of  war  should 
not  extend  too  far,  and  should  not  cover  too 
long  a  period.  Consequently,  if  the  transfer 
has  been  effected  more  than  thirty  days  before 
the  outbreak  of  hostilities,  it  cannot  be  im- 
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peached  on  that  ground  alone,  and  it  is  re- 
garded as  unquestionably  valid  if  it  has  been 
made  under  conditions  which  show  that  it  is 
genuine  and  final;  these  conditions  are  as 
follows  :  the  transfer  must  be  unconditional, 
complete,  and  in  conformity  with  the  laws  of 
the  countries  concerned,  and  its  effect  must  be 
such  that  both  the  control  of,  and  the  profits 
earned  by,  the  vessel  pass  into  other  hands. 
When  once  these  conditions  are  proved  to 
exist,  the  captor  is  not  allowed  to  set  up  the 
contention  that  the  vendor  foresaw  the  war  in 
which  his  country  was  about  to  be  involved, 
and  wished  by  the  sale  to  shield  himself  from 
the  risks  to  which  a  state  of  war  would  have 
exposed  him  in  respect  of  the  vessels  he  was 
transferring.  Even  in  this  case,  however, 
when  a  vessel  is  encountered  by  a  cruiser  and 
her  bill  of  sale  is  not  on  board,  she  may  be 
captured  if  a  change  of  nationality  has  taken 
place  less  than  sixty  days  before  the  outbreak 
of  hostilities;  that  circumstance  has  made  her 
suspect.  But  if  before  the  prize  court  the 
proof  required  by  the  second  paragraph  is 
adduced,  she  must  be  released,  though  she 
cannot  claim  compensation,  inasmuch  as  there 
was  good  reason  for  capturing  her. 


Article  56. 

The  transfer  of  an  enemy  vessel  to  a 
neutral  flag*,  effected  after  the  outbreak  of 
hostilities,  is  void  unless  it  is  proved  that 
such  transfer  was  not  made  in  order  to  avoid 
the  consequences  to  which  an  enemy  vessel, 
as  such,  is  exposed. 
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Provided  that  there  is  an  absolute  pre- 
sumption that  a  transfer  is  void— 

(1.)  If  the  transfer  has  been  made  during" 
a  voyage  or  in  a  blockaded  port. 

(2.)  If  a  right  to  repurchase  or  recover  the 
vessel  is  reserved  to  the  vendor. 

(3.)  If  the  requirements  of  the  municipal 
law  governing  the  right  to  fly  the 
flag  under  which  the  vessel  is  sailing 
have  not  been  fulfilled. 

The  rule  respecting  transfers  made  after  the 
outbreak  of  hostilities  is  more  simple.  Such 
a  transfer  is  only  valid  if  it  is  proved  that  its 
object  was  not  to  evade  the  consequences  to 
which  an  enemy  vessel,  as  such,  is  exposed. 
The  rule  accepted  in  respect  of  transfers  made 
before  the  outbreak  of  hostilities  is  inverted. 
In  that  case  there  is  a  presumption  that  the 
transfer  is  valid;  in  the  present,  that  it  is  void 
— provided  always  that  proof  to  the  contrary 
may  be  given.  For  instance,  it  might  be 
proved  that  the  transfer  had  taken  place  by 
inheritance. 

Article  56  recites  cases  in  which  the  pre- 
sumption that  the  transfer  is  void  is  absolute, 
for  reasons  which  can  be  readily  understood  : 
in  the  first  case,  the  connection  between  the 
transfer  and  the  war  risk  run  by  the  vessel  is 
evident;  in  the  second,  the  transferee  is  a  mere 
man  of  straw,  who  is  to  be  treated  as  owner 
during  a  dangerous  period,  after  which  the 
vendor  will  recover  possession  of  his  vessel; 
lastly,  the  third  case  might  strictly  be  regarded 
as  already  provided  for,  since  a  vessel  which 
lays  claim  to  neutral  nationality  must  naturally 
prove  that  she  has  a  right  to  it. 
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At  one  time  provision  was  made  in  this 
Article  for  the  case  of  a  vessel  which  was  re- 
tained, after  the  transfer,  in  the  trade  in  which 
she  had  previously  been  engaged.  Such  a  cir- 
cumstance is  in  the  highest  degree  suspicious ; 
the  transfer  has  a  fictitious  appearance,  inas- 
much as  nothing  has  changed  in  regard  to  the 
vessel's  trade.  This  would  apply,  for  in- 
stance, if  a  vessel  were  running  on  the  same 
line  before  and  after  the  transfer.  It  was, 
however,  objected  that  to  set  up  an  absolute 
presumption  would  sometimes  be  too  severe, 
and  that  certain  kinds  of  vessels,  as,  for  ex- 
ample, tank-ships,  could,  on  account  of  their 
build,  engage  only  in  a  certain  definite  trade. 
To  meet  this  objection,  the  word  "route"  was 
then  added,  so  that  it  would  have  been  neces- 
sary that  the  vessel  should  be  engaged  in  the 
same  trade  and  on  the  same  route;  it  was 
thought  that  in  this  way  the  above  contention 
would  have  been  satisfactorily  met.  How- 
ever, the  suppression  of  this  case  from  the  list 
being  insisted  on,  it  was  agreed  to  eliminate 
it.  Consequently  a  transfer  of  this  character 
now  falls  within  the  general  rule ;  it  is  cer- 
tainly presumed  to  be  void,  but  the  presump- 
tion may  be  rebutted. 


CHAPTER  VI. 

Enemy  Character. 

The  rule  in  the  Declaration  of  Paris,  that 
"the  neutral  flag  covers  enemy  goods,  with 
the  exception   of  contraband   of  war,"  corre- 
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sponds  so  closely  with  the  advance  of  civilisa- 
tion, and  has  taken  so  firm  a  hold  on  the 
public  mind  that  it  is  impossible,  in  the  face 
of  so  extensive  an  application,  to  avoid  seeing 
in  that  rule  the  embodiment  of  a  principle  of 
the  common  law  of  nations  which  can  no 
longer  be  disputed.  The  determination  of  the 
neutral  or  enemy  character  of  merchant  vessels 
accordingly  decides  not  only  the  question  of 
the  validity  of  their  capture,  but  also  the  fate 
of  the  non-contraband  goods  on  board.  A 
similar  general  observation  may  be  made  with 
reference  to  the  neutral  or  enemy  character  of 
goods.  No  one  thinks  of  contesting  to-day 
the  principle  according  to  which  "neutral 
goods,  with  the  exception  of  contraband  of 
war,  are  not  liable  to  capture  on  board  an 
enemy  ship."  It  is,  therefore,  only  in  respect 
of  goods  found  on  board  an  enemy  ship  that 
the  question  whether  they  are  neutral  or  enemy 
property  arises. 

The  determination  of  what  constitutes 
neutral  or  enemy  character  thus  appears  as  a 
development  of  the  two  principles  laid  down 
in  1856,  or  rather  as  a  means  of  securing  their 
just  application  in  practice. 

The  advantage  of  deducing  from  the  prac- 
tices of  different  countries  some  clear  and 
simple  rules  on  this  subject  may  be  said  to 
need  no  demonstration.  The  uncertainty  as 
to  the  risk  of  capture,  if  it  does  not  put  an 
end  to  trade,  is  at  least  the  most  serious  of 
hindrances  to  its  continuance.  A  trader  ought 
to  know  the  risks  which  he  runs  in  putting 
his  goods  on  board  this  or  that  ship,  while 
the  underwriter,  if  he  does  not  know  the  ex- 
tent of  those  risks,   is  obliged  to  charge  war 
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premiums  which  are  often  either  excessive  or 
else  inadequate. 

The  rules  which  form  this  chapter  are,  un- 
fortunately, incomplete;  certain  important 
points  had  to  be  laid  aside,  as  has  been 
already  observed  in  the  introductory  explana- 
tions, and  as  will  be  further  explained  below. 

Article  57. 

Subject  to  the  provisions  respecting 
transfer  to  another  flag",  the  neutral  or 
enemy  character  of  a  vessel  is  determined 
by  the  flag  which  she  is  entitled  to  fly. 

The  case  where  a  neutral  vessel  is  engaged 
in  a  trade  which  is  closed  in  time  of  peace 
remains  outside  the  scope  of  this  rule,  and  is 
in  no  wise  affected  by  it. 

The  principle,  therefore,  is  that  the  neutral 
or  enemy  character  of  a  vessel  is  determined 
by  the  flag  which  she  is  entitled  to  fly.  It  is 
a  simple  rule  which  appears  satisfactorily  to 
meet  the  special  case  of  ships,  as  distinguished 
from  that  of  other  movable  property,  and 
notably  of  the  cargo.  From  more  than  one 
point  of  view,  ships  may  be  said  to  possess 
an  individuality;  notably  they  have  a  nation- 
ality, a  national  character.  This  attribute  of 
nationality  finds  visible  expression  in  the 
right  to  fly  the  flag;  it  has  the  effect  of  placing 
ships  under  the  protection  and  control  of  the 
State  to  which  they  belong;  it  makes  them 
amenable  to  the  sovereignty  and  to  the  laws  of 
that  State,  and  liable  to  requisition,  should  the 
occasion  arise.  Here  is  the  surest  test  of 
whether  a  vessel  is  really  a  unit  in  the  mer- 
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chant  marine  of  a  country,  and  here  therefore 
the  best  test  by  which  to  decide  whether  her 
character  is  neutral  or  enemy.  It  is,  more- 
over, preferable  to  rely  exclusively  upon 
this  test,  and  to  discard  all  considerations 
connected  with  the  personal  status  of  the 
owner. 

The  text  makes  use  of  the  words  "the  flag 
which  the  vessel  is  entitled  to  fly  " ;  that  ex- 
pression means,  of  course,  the  flag  under 
which,  whether  she  is  actually  flying  it  or  not, 
the  vessel  is  entitled  to  sail  according  to  the 
municipal  laws  which  govern  that  right. 

Article  57  safeguards  the  provisions  respect- 
ing transfer  to  another  flag,  as  to  which  it  Is 
sufficient  to  refer  to  Articles  55  and  56;  a 
vessel  may  very  well  have  the  right  to  fly  a 
neutral  flag,  as  far  as  the  law  of  the  country 
to  which  she  claims  to  belong  is  concerned, 
but  may  be  treated  as  an  enemy  vessel  by  a 
belligerent,  because  the  transfer  in  virtue  of 
which  she  has  hoisted  the  neutral  flag  is 
annulled  by  Article  55  or  Article  56. 

Lastly,  the  question  was  raised  whether  a 
vessel  loses  her  neutral  character  when  she  is 
engaged  in  a  trade  which  the  enemy,  prior  to 
the  war,  reserved  exclusively  for  his  national 
vessels;  but  as  has  been  observed  above  in 
connection  with  the  subject  of  Unneutral  Ser- 
vice, no  agreement  was  reached,  and  the  ques- 
tion remains  an  open  one,  as  the  second 
paragraph  of  Article  57  is  careful  to  explain. 

Article  58. 

The  neutral  or  enemy  character  of  goods 
found  on  board  an  enemy  vessel  is  deter- 
K  2 
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mined  by  the  neutral  op  enemy  character  of 
the  owner. 

Unlike  ships,  goods  have  no  individuality  of 
their  own  ;  their  neutral  or  enemy  character  is 
made  to  depend  upon  the  personal  status  of 
their  owner.  This  opinion  prevailed  after  an 
exhaustive  study  of  different  views,  which  in- 
clined towards  reliance  on  the  country  of  origin 
of  the  goods,  the  status  of  the  person  at  whose 
risk  they  are,  of  the  consignee,  or  of  the  con- 
signor. The  test  adopted  in  Article  58 
appears,  moreover,  to  be  in  conformity  with 
the  terms  of  the  Declaration  of  Paris,  as  also 
with  those  of  the  convention  of  the  Hague  of 
the  1 8th  October,  1907,  relative  to  the  estab- 
lishment of  an  International  Prize  Court, 
where  the  expression  neutral  or  enemy  pro- 
perty is  used  (Articles  1,  3,  4,  8). 

But  it  cannot  be  concealed  that  Article  58 
solves  no  more  than  a  part  of  the  problem, 
and  that  the  easier  part;  it  is  the  neutral  or 
enemy  character  of  the  owner  which  deter- 
mines the  character  of  the  goods,  but  what  is 
to  determine  the  neutral  or  enemy  character  of 
the  owner?  On  this  point  nothing  is  said, 
because  it  was  found  impossible  to  arrive  at  an 
agreement.  Opinions  were  divided  between 
domicile  and  nationality;  no  useful  purpose 
will  be  served  by  reproducing  here  the  argu- 
ments adduced  to  support  the  two  positions. 
It  was  hoped  that  a  compromise  might  have 
been  reached  on  the  basis  of  a  clause  to  the 
following  effect :  — 

"The  neutral  or  enemy  character  of  goods 
found  on  board  an  enemy  vessel  is 
determined    by    the    neutral    or    enemy 
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nationality  of  their  owner,  or,  if  he  is  of 
no  nationality  or  of  double  nationality 
(i.e.,  both  neutral  and  enemy),  by  his 
domicile  in  a  neutral  or  enemy  country; 

"Provided  that  goods  belonging  to  a  limited 
liability  or  joint  stock  company  are  con- 
sidered as  neutral  or  enemy  according 
as  the  company  has  its  headquarters  in 
a  neutral  or  enemy  country." 

But  there  was  no  unanimity. 

Article  59. 

In  the  absence  of  proof  of  the  neutral 
character  of  goods  found  on  board  an  enemy 
vessel,  they  are  presumed  to  be  enemy  goods. 

Article  59  gives  expression  to  the  traditional 
rule  according  to  which  goods  found  on  board 
an  enemy  vessel  are,  failing  proof  to  the  con- 
trary, presumed  to  be  enemy  goods ;  this  is 
merely  a  simple  presumption,  which  leaves  to 
the  claimant  the  right,  but  at  the  same  time 
the  onus,  of  proving  his  title. 

Article  60. 

Enemy  goods  on  board  an  enemy  vessel 
retain  their  enemy  character  until  they 
reach  their  destination,  notwithstanding  any 
transfer  effected  after  the  outbreak  of 
hostilities  while  the  goods  are  being  for- 
warded. 

If,  however,  prior  to  the  capture,  a  former 
neutral  owner  exercises,  on  the  bankruptcy 
of  an  existing  enemy  owner,  a  recognised 
legal  right  to  recover  the  goods,  they  regain 
their  neutral  character. 
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This  provision  contemplates  the  case  where 
goods  which  were  enemy  property  at  the  time 
of  dispatch  have  been  the  subject  of  a  sale  or 
transfer  during  the  course  of  the  voyage.  The 
ease  with  which  enemy  goods  might  secure 
protection  from  the  exercise  of  the  right  of 
capture  by  means  of  a  sale  which  is  made 
subject  to  a  reconveyance  of  the  property  on 
arrival  has  always  led  to  a  refusal  to  recognise 
such  transfers.    The  enemy  character  subsists. 

With  regard  to  the  moment  from  which 
goods  must  be  considered  to  acquire  and  re- 
tain the  enemy  character  of  their  owner,  the 
text  has  been  inspired  by  the  same  spirit  of 
equity  as  governed  the  convention  of  The 
Hague,  relative  to  the  status  of  merchant 
vessels  on  the  outbreak  of  hostilities,  and  by 
the  same  desire  to  protect  mercantile  opera- 
tions undertaken  in  the  security  of  a  time  of 
peace.  It  is  only  when  the  transfer  takes  place 
after  the  outbreak  of  hostilities  that  it  is,  so 
far  as  the  loss  of  enemy  character  is  con- 
cerned, inoperative  until  the  arrival  of  the 
goods  in  question.  The  date  which  is  taken 
into  consideration  here  is  that  of  the  transfer, 
and  not  of  the  departure  of  the  vessel.  For, 
while  the  vessel  which  started  before  the  war 
began,  and  remains,  perhaps,  unaware  of  the 
outbreak  of  hostilities,  may  enjoy  on  this 
account  some  degree  of  exemption,  the  goods 
may  nevertheless  possess  enemy  character ;  the 
enemy  owner  of  these  goods  is  in  a  position  to 
be  aware  of  the  state  of  war,  and  it  is  for  that 
very  reason  that  he  is  likely  to  evade  its  con- 
sequences. 

It  was,  however,  thought  right  to  add  what 
is,  if  not  a  limitation,  at  least  a  complement 
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agreed  to  be  necessary.  In  a  great  number  of 
countries  an  unpaid  vendor  has,  in  the  event 
of  the  bankruptcy  of  the  buyer,  a  recognised 
legal  right  to  recover  the  goods  which  have 
already  become  the  property  of  the  buyer  but 
not  yet  reached  him  (stoppage  in  transitu). 
In  such  a  case  the  sale  is  cancelled,  and,  in 
consequence  of  the  recovery,  the  vendor  ob- 
tains the  goods  again  and  is  not  deemed  ever 
to  have  ceased  to  be  the  owner.  This  right 
gives  to  neutral  commerce,  in  the  case  of  a 
genuine  bankruptcy,  a  protection  too  valuable 
to  be  sacrificed,  and  the  second  paragraph  of 
Article  60  is  intended  to  preserve  it. 


CHAPTER  VII. 

Convoy. 

The  practice  of  convoy  has,  in  the  past, 
occasionally  given  rise  to  grave  difficulties  and 
even  to  conflict.  It  is,  therefore,  satisfactory 
to  be  able  to  record  the  agreement  which  has 
been  reached  upon  this  subject. 

Article  61. 
Neutral  vessels  under  national  convoy  are 
exempt  from  search.  The  commander  of  a 
convoy  gives,  in  writing,  at  the  request  of 
the  commander  of  a  belligerent  warship,  all 
information  as  to  the  character  of  the 
vessels  and  their  cargoes,  which  could  be 
obtained  by  search. 

The  principle  laid  down  is  simple  :  a  neutral 
vessel  under  the  convoy  of  a  warship  of  her 
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own  nationality  is  exempt  from  search.  The 
reason  for  this  rule  is  that  the  belligerent 
cruiser  ought  to  be  able  to  find  in  the  assur- 
ances of  the  commander  of  the  convoy  as  good 
a  guarantee  as  would  be  afforded  by  the  exer- 
cise of  the  right  of  search  itself;  in  fact,  she 
cannot  call  in  question  the  assurances  given 
by  the  official  representative  of  a  neutral 
Government,  without  displaying  a  lack  of  in- 
ternational courtesy.  If  neutral  Governments 
allow  belligerents  to  search  vessels  sailing 
under  their  flag,  it  is  because  they  do  not  wish 
to  be  responsible  for  the  supervision  of  such 
vessels,  and  therefore  allow  belligerents  to 
protect  themselves.  The  situation  is  altered 
when  a  neutral  Government  consents  to  under- 
take that  responsibility ;  the  right  of  search 
has  no  longer  the  same  importance. 

But  it  follows  from  the  explanation  of  the 
rule  respecting  convoy  that  the  neutral 
Government  undertakes  to  afford  the  bel- 
ligerents every  guarantee  that  the  vessels  con- 
voyed shall  not  take  advantage  of  the  pro- 
tection accorded  to  them  in  order  to  do  any- 
thing inconsistent  with  their  neutrality,  as, 
for  example,  to  carry  contraband,  render  un- 
neutral service  to  the  belligerent,  or  attempt 
to  break  blockade.  There  is  need,  therefore, 
that  a  genuine  supervision  should  be  exer- 
cised from  the  outset  over  the  vessels  which 
are  to  be  convoyed;  and  that  supervision  must 
be  continued  throughout  the  voyage.  The 
Government  must  act  with  vigilance  so  as  to 
prevent  all  abuse  of  the  right  of  convoy,  and 
must  give  to  the  officer  who  is  put  in  com- 
mand of  a  convoy  precise  instructions  to  this 
effect. 
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A  belligerent  cruiser  encounters  a  convoy; 
she  communicates  with  the  commander  of  tin- 
convoy,  who  must,  at  her  request,  give  in 
writing  all  relevant  information  about  the 
vessels  under  his  protection.  A  written  de- 
claration is  required,  because  it  prevents  all 
ambiguities  and  misunderstandings,  and  be- 
cause it  pledges  to  a  greater  extent  the 
responsibility  of  the  commander.  The  object 
of  such  a  declaration  is  to  make  search  un- 
necessary by  the  mere  fact  of  giving  to  the 
cruiser  the  information  which  the  search  itself 
would  have  supplied. 

Article  62. 

If  the  commander  of  the  belligerent  war- 
ship has  reason  to  suspect  that  the  con- 
fidence of  the  commander  of  the  convoy  has 
been  abused,  he  communicates  his  suspicions 
to  him.  In  such  a  case  it  is  for  the  com- 
mander of  the  convoy  alone  to  investigate 
the  matter.  He  must  record  the  result  of 
such  investigation  in  a  report,  of  which  a 
copy  is  handed  to  the  officer  of  the  war- 
ship. If,  in  the  opinion  of  the  commander 
of  the  convoy,  the  facts  shown  in  the  report 
justify  the  capture  of  one  or  more  vessels, 
the  protection  of  the  convoy  must  be  with- 
drawn from  such  vessels. 

In  the  majority  of  cases  the  cruiser  will  be 
satisfied  with  the  declaration  which  the  com- 
mander of  the  convoy  will  have  given  to  her, 
but  she  may  have  serious  grounds  for  believ- 
ing that  the  confidence  of  the  commander  has 
been  abused,  as  for  example,  that  a  ship  under 
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convoy  of  which  the  papers  are  apparently  in 
order  and  exhibit  nothing  suspicious  is,  in 
fact,  carrying  contraband  cleverly  concealed. 
The  cruiser  may,  in  such  a  case,  communicate 
her  suspicions  to  the  commander  of  the  con- 
voy, and  an  investigation  may  be  considered 
necessary.  If  so,  it  will  be  made  by  the  com- 
mander of  the  convoy,  since  it  is  he  alone  who 
exercises  authority  over  the  vessels  placed 
under  his  protection.  It  appeared,  neverthe- 
less, that  much  difficulty  might  often  be 
avoided  if  the  belligerent  were  "allowed  to  be 
present  at  this  investigation;  otherwise  he 
might  still  suspect,  if  not  the  good  faith,  at 
least  the  vigilance  and  perspicacity  of  the 
person  who  conducted  the  search.  But  it  was 
not  thought  that  an  obligation  to  allow  the 
officer  of  the  cruiser  to  be  present  at  the  inves- 
tigation should  be  imposed  upon  the  com- 
mander of  the  convoy.  He  must  act  as  he 
thinks  best;  if  he  agrees  to  the  presence  of  an 
officer  of  the  cruiser,  it  will  be  as  an  act  of 
courtesy  or  good  policy.  He  must  in  every 
case  draw  up  a  report  of  the  investigation  and 
give  a  copy  to  the  officer  of  the  cruiser. 

Differences  of  opinion  may  occur  between 
the  two  officers,  particularly  in  relation  to  con- 
ditional contraband.  The  character  of  a  port 
to  which  a  cargo  of  corn  is  destined  may  be 
disputed.  Is  it  an  ordinary  commercial  port? 
or  is  it  a  port  which  serves  as  a  base  of  supply 
for  the  armed  forces?  The  situation  which 
arises  out  of  the  mere  fact  of  the  convoy  must 
in  such  a  case  be  respected.  The  officer  of  the 
cruiser  can  do  no  more  than  make  his  protest, 
and  the  difficulty  must  be  settled  through  the 
diplomatic  channel. 
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The  situation  is  altogether  different  if  a 
vessel  under  convoy  is  found  beyond  the  possi- 
bility of  dispute  to  be  carrying  contraband. 
The  vessel  has  no  longer  a  right  to  protection, 
since  the  condition  upon  which  such  protection 
was  granted  has  not  been  fulfilled.  Besides  de- 
ceiving her  own  Government,  she  has  tried  to 
deceive  the  belligerent.  She  must  therefore 
be  treated  as  a  neutral  merchant  vessel  encoun- 
tered in  the  ordinary  way  and  searched  by  a 
belligerent  cruiser.  She  cannot  complain  at 
being  exposed  to  such  rigorous  treatment, 
since  there  is  in  her  case  an  aggravation  of  the 
offence  committed  by  a  carrier  of  contraband. 


CHAPTER    VIII. 

Resistance  to  Search. 

The  subject  treated  in  this  chapter  was  not 
mentioned  in  the  programme  submitted  by  the 
British  Government  in  February,  1908,  but  it 
is  intimately  connected  with  several  of  the 
questions  in  that  programme,  and  thus  at- 
tracted the  attention  of  the  Conference  in  the 
course  of  its  deliberations;  and  it  was  thought 
necessary  to  frame  a  rule  upon  it,  the  drafting 
of  which  presented  little  difficulty. 

A  belligerent  cruiser  encounters  a  merchant 
vessel  and  summons  her  to  stop  in  order  that 
she  may  be  searched.  The  vessel  summoned 
does  not  stop,  but  tries  to  avoid  the  search  by 
flight.  The  cruiser  may  employ  force  to  stop 
her,  and  the  merchant  vessel,  if  she  is 
damaged  or  sunk,  has  no  right  to  complain, 
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seeing  that  she  has  failed  to  comply  with  an 
obligation  imposed  upon  her  by  the  law  of 
nations. 

If  the  vessel  is  stopped,  and  it  is  shown  that 
it  was  only  in  order  to  escape  the  inconveni- 
ence of  being  searched  that  recourse  was  had 
to  flight,  and  that  beyond  this  she  had  done 
nothing  contrary  to  neutrality,  she  will  not  be 
punished  for  her  attempt  at  flight.  If,  on  the 
other  hand,  it  is  established  that  the  vessel  has 
contraband  on  board,  or  that  she  has  in  some 
way  or  other  failed  to  comply  with  her  duty 
as  a  neutral,  she  will  suffer  the  consequences 
of  her  infraction  of  neutrality,  but  in  this  case 
as  in  the  last,  she  will  not  undergo  any  punish- 
ment for  her  attempt  at  flight.  Expression 
was  given  to  the  contrary  view,  namely,  that 
a  ship  should  be  punished  for  an  obvious  at- 
tempt at  flight  as  much  as  for  forcible  resist- 
ance. It  was  suggested  that  the  prospect  of 
having  the  escaping  vessel  condemned  as  good 
prize  would  influence  the  captain  of  the 
cruiser  to  do  his  best  to  spare  her.  But  in  the 
end  this  view  did  not  prevail. 

Article  63. 

Forcible  resistance  to  the  legitimate  exer- 
cise of  the  right  of  stoppage,  search,  and 
capture,  involves  in  all  cases  the  condemna- 
tion of  the  vessel.  The  cargo  is  liable  to  the 
same  treatment  as  the  cargo  of  an  enemy 
vessel.  Goods  belonging  to  the  master  or 
owner  of  the  vessel  are  treated  as  enemy 
goods. 

The  situation  is  different  if  forcible  resist- 
ance is  made  to  any  legitimate  action  by  the 
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cruiser.  The  vessel  commits  an  act  of  hostility 
and  must,  from  that  moment,  be  treated  as  an 
enemy  vessel ;  she  will  therefore  be  subject  to 
condemnation,  although  the  search  may  not 
have  shown  that  anything  contrary  to  neu- 
trality had  been  done.  So  far  no  difficulty 
seems  to  arise. 

What  must  be  decided  with  regard  to  the 
cargo?  The  rule  which  appeared  to  be  the 
best  is  that  according  to  which  the  cargo  will 
be  treated  like  the  cargo  on  board  an  enemy 
vessel.  This  assimilation  involves  the  follow- 
ing consequences  :  a  neutral  vessel  which  has 
offered  resistance  becomes  an  enemy  vessel, 
and  the  goods  on  board  are  presumed  to  be 
enemy  goods.  Neutrals  who  are  interested 
may  claim  their  property,  in  accordance  with 
Article  3  of  the  Declaration  of  Paris,  but 
enemy  goods  will  be  condemned,  since  the  rule 
that  "the  flag  covers  the  goods  cannot  be  ad- 
duced, because  the  captured  vessel  on  board 
which  they  are  found  is  considered  to  be  an 
enemy  vessel.  It  will  be  noticed  that  the  right 
to  claim  the  goods  is  open  to  all  neutrals,  even 
to  those  whose  nationality  is  that  of  the  cap- 
tured vessel ;  it  would  seem  to  be  an  excess  of 
severity  to  make  such  persons  suffer  for  the 
action  of  the  master.  There  is,  however,  an 
exception  as  regards  the  goods  which  belong 
to  the  owner  of  the  vessel ;  it  seems  natural 
that  he  should  bear  the  consequences  of  the 
acts  of  his  agent.  His  property  on  board  the 
vessel  is  therefore  treated  as  enemy  goods. 
A  fortiori  the  same  rule  applies  to  the  goods 
belonging  to  the  master. 
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CHAPTER    IX. 
Compensation. 

This  chapter  is  of  very  general  application, 
inasmuch  as  the  provisions  which  it  contains 
are  operative  in  all  the  numerous  cases  in 
which  a  cruiser  may  capture  a  vessel  or  goods. 

Article  64. 

If  the  capture  of  a  vessel  or  of  goods  is  not 
upheld  by  the  prize  court,  or  if  the  prize  is 
released  without  any  judgment  being  given, 
the  parties  interested  have  the  right  to  com- 
pensation, unless  there  were  good  reasons  for 
capturing  the  vessel  or  goods. 

A  cruiser  has  captured  a  neutral  vessel,  on 
the  ground,  for  example,  of  carriage  of  contra- 
band or  breach  of  blockade.  The  prize  court 
releases  the  vessel,  declaring  the  capture  to  be 
void.  This  decision  alone  is  evidently  not 
enough  to  indemnify  the  parties  interested  for 
the  loss  incurred  in  consequence  of  the  capture, 
and  this  loss  may  have  been  considerable, 
since  the  vessel  has  been  during  a  period, 
which  may  often  be  a  very  long  one,  prevented 
from  engaging  in  her  ordinary  trade.  May 
these  parties  claim  to  be  compensated  for  this 
injury?  Reason  requires  that  the  affirmative 
answer  should  be  given,  if  the  injury  lias  been 
undeserved,  that  is  to  say,  if  the  capture  was 
not  brought  about  by  some  fault  of  the  parties. 
It  may,  indeed,  happen  that  there  was  good 
reason  for  the  capture,  because  the  master  of 
the  vessel  searched  did  not  produce  evidence 
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which  ought  in  the  ordinary  course  to  have 
been  available,  and  which  was  only  furnished 
at  a  later  stage.  In  such  a  case  it  would  be 
unjust  that  compensation  should  be  awarded. 
On  the  other  hand,  if  the  cruiser  has  really 
been  at  fault,  if  the  vessel  has  been  captured 
when  there  were  not  good  reasons  for  doing 
so,  it  is  just  that  compensation  should  be 
granted. 

It  may  also  happen  that  a  vessel  which  has 
been  captured  and  taken  into  a  port  is  re- 
leased by  the  action  of  the  executive  without 
the  intervention  of  a  prize  court.  The  existing 
practice,  under  such  circumstances,  is  not 
uniform.  In  some  countries  the  prize  court 
has  no  jurisdiction  unless  there  is  a  question 
of  validating  a  capture,  and  cannot  adjudicate 
on  a  claim  for  compensation  based  upon  the 
ground  that  the  capture  would  have  been  held 
unjustifiable;  in  other  countries  the  prize  court 
would  have  jurisdiction  to  entertain  a  claim  of 
this  kind.  On  this  point,  therefore,  there  is  a 
difference  which  is  not  altogether  equitable, 
and  it  is  desirable  to  lay  down  a  rule  which 
will  produce  the  same  result  in  all  countries. 
It  is  reasonable  that  every  capture  effected 
without  good  reasons  should  give  to  the 
parties  interested  a  right  to  compensation, 
without  its  being  necessary  to  draw  any  dis- 
tinction between  the  cases  in  which  the  capture 
has  or  has  not  been  followed  by  a  decision  of 
a  prize  court ;  and  this  argument  is  all  the  more 
forcible  when  the  capture  may  have  so  little 
justification  that  the  vessel  is  released  by  the 
action  of  the  executive.  A  provision  in  general 
terms  has  therefore  been  adopted,  which  is 
capable  of  covering  all  cases  of  capture. 
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It  should  be  observed  that  in  the  text  no 
reference  is  made  to  the  question  whether  the 
national  tribunals  are  competent  to  adjudicate 
on  a  claim  for  compensation.  In  cases  where 
proceedings  are  taken  against  the  property 
captured,  no  doubt  upon  this  point  can  be 
entertained.  In  the  course  of  the  proceedings 
taken  to  determine  the  validity  of  a  capture 
the  parties  interested  have  the  opportunity  of 
making  good  their  right  to  compensation,  and, 
if  the  national  tribunal  does  not  give  them 
satisfaction,  they  can  apply  to  the  Interna- 
tional Prize  Court.  If,  on  the  other  hand,  the 
action  of  the  belligerent  has  been  confined  to 
the  capture,  it  is  the  law  of  the  belligerent 
captor  which  decides  whether  there  are  tri- 
bunals competent  to  entertain  a  demand  for 
compensation,  and,  if  so,  what  are  those 
tribunals;  the  International  Court  has  not, 
according  to  the  convention  of  The  Hague, 
any  jurisdiction  in  such  a  case.  From  an 
international  point  of  view,  the  diplomatic 
channel  is  the  only  one  available  for  making 
good  such  a  claim,  whether  the  cause  for 
complaint  is  founded  on  a  decision  actually 
delivered,  or  on  the  absence  of  any  tribunal 
having  jurisdiction  to  entertain  it. 

The  question  was  raised  as  to  whether  it  was 
necessary  to  draw  a  distinction  between  the 
direct  and  the  indirect  losses  suffered  by 
vessel  or  goods.  The  best  course  appeared 
to  be  to  leave  the  prize  court  free  to  estimate 
the  amount  of  compensation  due,  which  will 
vary  according  to  the  circumstances  and  can- 
not be  laid  down  in  advance  in  rules  going 
into  minute  details. 

For  the  sake  of  simplicity,  mention  has  only 
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been  made  of  the  vessel,  but  what  has  been 
said  applies,  of  course,  to  cargo  captured  and 
afterwards  released.  Innocent  goods  on  board 
a  vessel  which  has  been  captured  suffer,  in  the 
same  way,  all  the  inconvenience  which  attends 
the  capture  of  the  vessel ;  but  if  there  was  good 
cause  for  capturing  the  vessel,  whether  the 
capture  has  subsequently  been  held  to  be  valid 
or  not,  the  owners  of  the  cargo  have  no  right 
to  compensation. 

It  is  perhaps  useful  to  indicate  certain  cases 
in  which  the  capture  of  a  vessel  would  be 
justified,  whatever  might  be  the  ultimate  de- 
cision of  the  prize  court.  Notably,  there  is  the 
case  where  some  or  all  of  the  ship's  papers 
have  been  thrown  overboard,  suppressed,  or 
intentionally  destroyed  on  the  initiative  of  the 
master  or  one  of  the  crew  or  passengers. 
There  is  in  such  a  case  an  element  which  will 
justify  any  suspicion  and  afford  an  excuse  for 
capturing  a  vessel,  subject  to  the  master's 
ability  to  account  for  his  action  before  the 
prize  court.  Even  if  the  court  should  accept 
the  explanation  given  and  should  not  find  any 
reason  for  condemnation,  the  parties  interested 
cannot  hope  to  recover  compensation. 

An  analogous  case  would  be  that  in  which 
there  were  found  on  board  two  sets  of  papers, 
or  false  or  forged  papers,  if  this  irregularity 
were  connected  with  circumstances  calculated 
to  contribute  to  the  capture  of  the  vessel. 

It  appeared  sufficient  that  these  cases  in 
which  there  would  be  a  reasonable  excuse  for 
the  capture  should  be  mentioned  in  the  present 
Report,  and  should  not  be  made  the  object  of 
express  provisions,  since,  otherwise,  the  men- 
tion of  these  two  particular  cases  might  have 
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led  to  the  supposition  that  they  were  the  only 
cases  in  which  a  capture  could  be  justified. 

Such  then  are  the  principles  of  international 
law  to  which  the  Naval  Conference  has  sought 
to  give  recognition  as  being  fitted  to  regulate 
in  practice  the  intercourse  of  nations  on  cer- 
tain important  questions  in  regard  to  which 
precise  rules  have  hitherto  been  wanting.  The 
Conference  has  thus  taken  up  the  work  of 
codification  begun  by  the  Declaration  of  Paris 
of  1856.  It  has  worked  in  the  same  spirit  as 
the  second  Peace  Conference,  and,  taking  ad- 
vantage of  the  labours  accomplished  at  The 
Hague,  it  has  been  able  to  solve  some  of  the 
problems  which,  owing  to  the  lack  of  time, 
that  Conference  was  compelled  to  leave  un- 
solved. Let  us  hope  that  it  may  be  possible  to 
say  that  those  who  have  drawn  up  the  De- 
claration of  London  of  1909  are  not  altogether 
unworthy  of  their  predecessors  of  1856  and 
1907. 

Final  Provisions. 

These  provisions  have  reference  to  various 
questions  relating  to  the  effect  of  the  Declara- 
tion, its  ratification,  its  coming  into  force,  its 
denunciation,  and  the  accession  of  unrepre- 
sented Powers. 

Article  65. 

The  provisions  of  the  present  Declaration 
must  be  treated  as  a  whole,  and  cannot  be 
separated. 

This  Article  is  of  great  importance,  and  is  in 
conformity  with  that  which  was  adopted  in  the 
Declaration  of  Paris. 

The  rules  contained  in  the  present  Declara- 
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tion  relate  to  matters  of  great  importance  and 
great  diversity.  They  have  not  all  been  ac- 
cepted with  the  same  degree  of  eagerness  by 
all  the  Delegations.  Concessions  have  been 
made  on  one  point  in  consideration  of  conces- 
sions obtained  on  another.  The  whole,  all 
things  considered,  has  been  recognised  as 
satisfactory,  and  a  legitimate  expectation 
would  be  falsified  if  one  Power  might  make 
reservations  on  a  rule  to  which  another  Power 
attached  particular  importance. 

Article  66. 

The  Signatory  Powers  undertake  to  insure 
the  mutual  observance  of  the  rules  contained 
in  the  present  Declaration  in  any  war  in 
which  all  the  belligerents  are  parties  thereto. 
They  will  therefore  issue  the  necessary 
instructions  to  their  authorities  and  to  their 
armed  forces,  and  will  take  such  measures  as 
may  be  required  in  order  to  insure  that  it 
will  be  applied  by  their  courts,  and  more 
particularly  by  their  prize  courts. 

According  to  the  engagement  resulting  from 
this  Article,  the  Declaration  applies  to  the 
relations  between  the  Signatory  Powers  when 
the  belligerents  are  likewise  parties  to  the 
Declaration. 

It  will  be  the  duty  of  each  Power  to  take  the 
measures  necessary  to  insure  the  observance 
of  the  Declaration.  These  measures  may  vary 
in  different  countries,  and  may  or  may  not  in- 
volve the  intervention  of  the  legislature.  The 
matter  is  one  of  national  legal  requirements. 

It  should  be  observed  that  neutral  Powers 
also  may  find  themselves  in  a  position  of 
l  2 
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having  to  give  instructions  to  their  authorities, 
notably  to  the  commanders  of  convoys  as 
previously  explained. 

Article  67. 

The  present  Declaration  shall  be  ratified  as 
soon  as  possible. 

The  ratifications  shall  be  deposited  in 
London. 

The  first  deposit  of  ratifications  shall  be 
recorded  in  a  Protocol  signed  by  the  Repre- 
sentatives of  the  Powers  taking  part  therein, 
and  by  His  Britannic  Majesty's  Principal 
Secretary  of  State  for  Foreign  Affairs. 

The  subsequent  deposits  of  ratifications 
shall  be  made  by  means  of  a  written  notifica- 
tion addressed  to  the  British  Government,  and 
accompanied  by  the  instrument  of  ratifica- 
tion. 

A  duly  certified  copy  of  the  Protocol 
relating  to  the  first  deposit  of  ratifications, 
and  of  the  notifications  mentioned  in  the  pre- 
ceding paragraph  as  well  as  of  the  instru- 
ments of  ratification  which  accompany  them, 
shall  be  immediately  sent  by  the  British 
Government,  through  the  diplomatic  channel, 
to  the  Signatory  Powers.  The  said  Govern- 
ment shall,  in  the  cases  contemplated  in  the 
preceding  paragraph,  inform  them  at  the 
same  time  of  the  date  on  which  it  received 
the  notification. 

This  provision,  of  a  purely  formal  character, 
needs  no  explanation.  The  wording  adopted 
at  The  Hague  by  the  second  Peace  Conference 
has  been  borrowed. 
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Article  68. 

The  present  Declaration  shall  take  effect, 
in  the  case  of  the  Powers  which  were  parties 
to  the  first  deposit  of  ratifications,  sixty 
days  after  the  date  of  the  Protocol  recording" 
such  deposit,  and,  in  the  case  of  the  Powers 
which  shall  ratify  subsequently,  sixty  days 
after  the  notification  of  their  ratification 
shall  have  been  received  by  the  British 
Government. 

Article  69. 

In  the  event  of  one  of  the  Signatory 
Powers  wishing"  to  denounce  the  present 
Declaration,  such  denunciation  can  only  be 
made  to  take  effect  at  the  end  of  a  period  of 
twelve  years,  beginning"  sixty  days  after  the 
first  deposit  of  ratifications,  and,  after  that 
time,  at  the  end  of  successive  periods  of  six 
years,  of  which  the  first  will  begin  at  the 
end  of  the  period  of  twelve  years. 

Such  denunciation  must  be  notified  in 
writing,  at  least  one  year  in  advance,  to  the 
British  Government,  which  shall  inform  all 
the  other  Powers. 

It  will  only  operate  in  respect  of  the 
denouncing  Power. 

It  follows  implicitly  from  Article  69  that  the 
Declaration  is  of  indefinite  duration.  The 
periods  after  which  denunciation  is  allowed 
have  been  fixed  on  the  analogy  of  the  conven- 
tion for  the  establishment  of  an  International 
Prize  Court. 
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Article  70. 

The  Powers  represented  at  the  London 
Naval  Conference  attach  particular  import- 
ance to  the  general  recognition  of  the  rules 
which  they  have  adopted,  and  therefore 
express  the  hope  that  the  Powers  which 
were  not  represented  there  will  accede  to 
the  present  Declaration.  They  request  the 
British  Government  to  invite  them  to  do  so. 

A  Power  which  desires  to  accede  shall 
notify  its  intention  in  writing  to  the  British 
Government,  and  transmit  simultaneously 
the  act  of  accession,  which  will  be  deposited 
in  the  archives  of  the  said  Government. 

The  said  Government  shall  forthwith 
transmit  to  all  the  other  Powers  a  duly  certi- 
fied copy  of  the  notification,  together  with 
the  act  of  accession,  and  communicate  the 
date  on  which  such  notification  was  received. 
The  accession  takes  effect  sixty  days  after 
such  date. 

In  respect  of  all  matters  concerning  this 
Declaration,  acceding  Powers  shall  be  on  the 
same  footing  as  the  Signatory  Powers. 

The  Declaration  of  Paris  also  contained  an 
invitation  to  the  Powers  which  were  not  repre- 
sented to  accede  to  the  Declaration.  The 
official  invitation  in  this  case,  instead  of  being 
made  individually  by  each  of  the  Powers 
represented  at  the  Conference,  may  more  con- 
veniently be  made  by  Great  Britain  acting  in 
the  name  of  all  the  Powers. 

The  procedure  for  accession  is  very  simple. 
The  fact  that  the  acceding  Powers  are  placed 
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on  the  same  footing  in  every  respect  as  the 
signatory  Powers,  of  course  involves  compli- 
ance by  the  former  with  Article  65.  A  Power 
can  accede  only  to  the  whole,  but  not  merely 
to  a  part,  of  the  Declaration. 

Article  71. 

The  present  Declaration,  which  bears  the 
date  of  the  26th  February,  1909,  may  be 
signed  in  London  up  till  the  30th  June,  1909, 
by  the  Plenipotentiaries  of  the  Powers  repre- 
sented at  the  Naval  Conference. 

As  at  The  Hague,  account  has  been  taken 
of  the  situation  of  certain  Powers  the  Repre- 
sentatives of  which  may  not  be  in  a  position  to 
sign  the  Declaration  at  once,  but  which  desire 
nevertheless  to  be  considered  as  signatory,  and 
not  as  acceding,  Powers. 

It  is  scarcely  necessary  to  say  that  the  Pleni- 
potentiaries of  the  Powers  referred  to  in 
Article  71  are  not  necessarily  those  who  were, 
as  such,  delegates  at  the  Naval  Conference. 

In  faith  whereof  the  Plenipotentiaries  have 
signed  the  present  Declaration  and  have 
thereto  affixed  their  seals. 

Done  at  London,  the  twenty-sixth  day  of 
February,  one  thousand  nine  hundred  and 
nine,  in  a  single  original,  which  shall  remain 
deposited  in  the  archives  of  the  British 
Government,  and  of  which  duly  certified 
copies  shall  be  sent  through  the  diplomatic 
channel  to  the  Powers  represented  at  the 
Naval  Conference. 


INTERNATIONAL    PRIZE    COURT 

1  Convention  relative  to  the  Establishment  of 
an  International  Prize  Court. 

Part  I. — General  Provisions. 
Article  I. 

The  validity  of  the  capture  of  a  merchant 
ship  or  its  cargo  is  decided  before  Prize  Courts 
in  accordance  with  the  present  Convention 
when  neutral  or  enemy  property  is  involved. 

Article  II. 

Jurisdiction  in  matters  of  prize  is  exercised 
in  the  first  instance  by  the  Prize  Courts  of  the 
belligerent  captor. 

The  judgments  of  these  Courts  are  pro- 
nounced in  public  or  are  officially  notified  to 
parties  concerned  who  are  neutrals  or  enemies. 

Article  III. 

The  judgments  of  National  Prize  Courts 
may  be  brought  before  the  International  Prize 
Court — 

(i)  When  the  judgment  of  the  National 
Prize  Courts  affects  the  property  of  a  neutral 
Power  or  individual ; 

(2)  When  the  judgment  affects  enemy  pro- 
perty and  relates  to — 

(a)  Cargo  on  board  a  neutral  ship ; 

(b)  An  enemy  ship  captured  in  the  territorial 

1  This  Convention  was  drawn  up   at   the   Second    Peace  Con- 
ference held  at  the  Hague  in  the  year  1907. 
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waters  of  a  neutral  Power,  when  that 
Power   has   not   made  the   capture   the 
subject  of  a  diplomatic  claim  ; 
(c)  A  claim  based  upon  the  allegation  that 
the  seizure  has  been  effected  in  viola- 
tion, either  of  a  conventional  stipulation 
in  force  between  the  belligerent  Powers, 
or  of  an  enactment  issued  by  the  bel- 
ligerent captor. 
The   appeal   against    the   judgment   of   the 
National  Court  can  be  based  on  the  ground 
that  the  judgment  was  wrong  either  in  fact  or 
in  law. 

Article  IV. 

An  appeal  may  be  brought — 

(1)  By  a  neutral  Power,  if  the  judgment  of 

the  National  Tribunals  affects  its  pro- 
perty or  the  property  of  its  citizens 
(Article  III.  (1)),  or  if  the  capture  of 
an  enemy  vessel  is  alleged  to  have  taken 
place  in  the  territorial  waters  of  that 
Power  (Article  III.  (2)  (b)); 

(2)  By  a  neutral  individual,  if  the  judgment 

of  the  National  Court  injuriously  affects 
his  property  (Article  III.  (1)),  subject, 
however,  to  the  reservation  that  the 
Power  to  which  he  belongs  may  forbid 
him  to  bring  the  case  before  the  Court, 
or  may  itself  undertake  the  proceedings 
in  his  place ; 

(3)  By  an  individual  subject  or  citizen  of  an 

enemy  Power,  if  the  judgment  of  the 
National  Court  affects  his  property  in 
the  cases  referred  to  in  Article  III.  (2), 
except  that  mentioned  in  paragraph  (6). 
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Article  V. 

An  appeal  may  also  be  brought  on  the  same 
conditions  as  in  the  preceding  Article,  by  per- 
sons belonging  either  to  neutral  States  or  to 
the  enemy,  deriving  their  rights  from  and 
entitled  to  represent  an  individual  qualified  to 
appeal,  and  who  have  taken  part  in  the  pro- 
ceedings before  the  National  Court.  Persons 
so  entitled  may  appeal  separately  to  the  extent 
of  their  interest. 

The  same  principle  applies  in  the  case  of 
persons  belonging  either  to  neutral  States  or 
to  the  enemy  who  derive  their  rights  from 
and  are  entitled  to  represent  a  neutral  Power 
the  property  of  which  was  the  subject  of  the 
decision. 

Article  VI. 

When,  in  accordance  with  the  above  Article 
III.,  the  International  Court  has  jurisdiction, 
the  National  Courts  cannot  deal  with  a  case  in 
more  than  two  instances.  The  municipal  law 
of  the  belligerent  captor  shall  decide  whether 
the  case  may  be  brought  before  the  Inter- 
national Court  after  judgment  has  been  given 
in  first  instance  or  only  after  an  appeal. 

If  the  National  Courts  fail  to  give  final  judg- 
ment within  two  years  from  the  date  of  cap- 
ture, the  case  may  be  carried  direct  to  the 
International  Court. 

Article  VII. 

If  a  question  of  law  to  be  decided  is  covered 
by  a  Treaty  in  force  between  the  belligerent 
captor  and  a   Power   which   is  itself,   or  the 
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subject  or  citizen  of  which  is  a  party  to  he 
proceedings,  the  Court  is  governed  by  the  pro- 
visions of  the  said  Treaty. 

In  the  absence  of  such  provisions,  the  Court 
shall  apply  the  rules  of  international  law.  If 
no  generally  recognised  rule  exists,  the  Court 
shall  give  judgment  in  accordance  with  the 
general  principles  of  justice  and  equity. 

The  above  provisions  apply  equally  to 
questions  relating  to  the  order  and  mode  of 
proof. 

If,  in  accordance  with  Article  III.  (2)  (c), 
the  ground  of  appeal  is  the  violation  of  an 
enactment  issued  by  the  belligerent  captor, 
the  Court  shall  enforce  the  enactment. 

The  Court  may  disregard  failure  to  comply 
with  the  procedure  laid  down  in  the  legisla- 
tion of  the  belligerent  captor,  when  it  is  of 
opinion  that  the  consequences  of  complying 
therewith  are  unjust  and  inequitable. 

Article  VIII. 

If  the  Court  pronounces  the  capture  of  the 
vessel  or  cargo  to  be  valid,  they  shall  be  dis- 
posed of  in  accordance  with  the  laws  of  the 
belligerent  captor. 

If  it  pronounces  the  capture  to  be  null,  the 
Court  shall  order  restitution  of  the  vessel  or 
cargo,  and  shall  fix,  if  there  is  occasion,  the 
amount  of  the  damages.  If  the  vessel  or  cargo 
has  been  sold  or  destroyed,  the  Court  shall 
determine  the  compensation  to  be  given  to  the 
owner  on  this  account. 

If  the  National  Court  pronounce  the  capture 
to  be  null,  the  Court  can  only  be  asked  to 
decide  as  to  the  damages. 
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Article  IX. 

The  contracting  Powers  undertake  to  sub- 
mit in  good  faith  to  the  decisions  of  the  Inter- 
national Prize  Court  and  to  carry  them  out 
with  the  least  possible  delay. 

Part  II. — Constitution  of  the  International 
Prise  Court. 

Article  X. 

The  International  Prize  Court  is  composed 
of  Judges  and  Deputy  Judges,  who  will  be 
appointed  by  the  contracting  Powers,  and 
must  all  be  jurists  of  known  proficiency  in 
questions  of  international  maritime  law,  and 
of  the  highest  moral  reputation. 

The  appointment  of  these  Judges  and 
Deputy  Judges  shall  be  made  within  six 
months  after  the  ratification  of  the  present 
Convention. 

Article  XI. 

The  Judges  and  Deputy  Judges  are  ap- 
pointed for  a  period  of  six  years,  reckoned 
from  the  date  on  which  the  notification  of  their 
appointment  is  received  by  the  Administrative 
Council  established  by  the  Convention  for  the 
Pacific  Settlement  of  International  Disputes 
of  the  29th  July,  1899.  Their  appointments 
can  be  renewed. 

Should  one  of  the  Judges  or  Deputy  Judges 
die  or  resign,  the  same  procedure  is  followed 
in  filling  the  vacancy  as  was  followed  in  ap- 
pointing him.  In  this  case,  the  appointment 
is  made  for  a  fresh  period  of  six  years. 
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Article  XII. 

The  Judges  of  the  International  Prize  Court 
are  all  equal  in  rank  and  have  precedence 
according  to  the  date  on  which  the  notification 
of  their  appointment  was  received  (Article  XL, 
paragraph  1),  and  if  they  sit  by  rota  (Article 
XV.,  paragraph  2),  according  to  the  date  on 
which  they  entered  upon  their  duties.  When 
the  date  is  the  same  the  senior  in  age  takes 
precedence. 

The  Deputy  Judges  when  acting  are  in  the 
same  position  as  the  Judges.  They  rank, 
however,  after  them. 

Article  XIII. 

The  Judges  enjoy  diplomatic  privileges  and 
immunities  in  the  performance  of  their  duties 
and  when  outside  their  own  country. 

Before  taking  their  seat,  the  Judges  must 
take  an  oath,  or  make  a  solemn  affirmation 
before  the  Administrative  Council,  to  discharge 
their  duties  impartially  and  conscientiously. 

Article  XIV. 

The  Court  is  composed  of  fifteen  Judges; 
nine  Judges  constitute  a  quorum. 

A  Judge  who  is  absent  or  prevented  from 
sitting  is  replaced  by  the  Deputy  Judge. 

Article  XV. 

The  Judges  appointed  by  the  following 
contracting  Powers :  Germany,  the  United 
States  of  America,  Austria-Hungary,  France, 
Great  Britain,  Italy,  Japan,  and  Russia,  are 
always  summoned  to  sit. 
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The  Judges  and  Deputy  Judges  appointed 
by  the  other  contracting  Powers  sit  by  rota 
as  shown  in  the  Table  annexed  to  the  present 
Convention ;  their  duties  may  be  performed 
successively  by  the  same  person.  The  same 
Judge  may  be  appointed  by  several  of  the 
said  Powers. 

Annex  to  Article  XV. 

Distribution  of  Judges  and  Deputy  Judges 
by  Countries  for  each  Year  of  the  period  of 
Six  Years. 


Judges 

Deputy  Judges 

Judges 

Deputy  Judges 

First 

Year. 

Fourth  Year. 

i.  Argentina 

Paraguay 

I.   Brazil 

Guatemala 

2.   Colombia 

Bolivia 

2.  China 

Turkey 

3.  Spain 

Spain 

3.   Spain 

Portugal 

4.  Greece 

Roumania 

4.   Peru 

Honduras 

5.   Norway 

Sweden 

5.   Roumania 

Greece 

6.  Netherlands 

Belgium 

6.  Sweden 

Denmark 

7.  Turkey 

Persia 

7.  Switzerland 

Netherlands 

Secone 

Year. 

Fifth  \ 

'ear. 

I .    Argentina 

Panama 

1 .   Belgium 

Netherlands 

2.  Spain 

Spain 

2.   Bulgaria 

Montenegro 

3.  Greece 

Roumania 

3.   Chile 

Nicaragua 

4.   Norway 

Sweden 

4.   Denmark 

Norway 

5.  Netherlands 

Belgium 

5.   Mexico 

Cuba 

6.  Turkey 

Luxemburg 

6.   Persia 

China 

7.   Uruguay 

Costa  Rica 

7.   Portugal 

Spain 

Third 

Year. 

Sixth  ^ 

tear. 

I.   Brazil 

Santo  Domingo 

I.   Belgium 

Netherlands 

2.  China 

Turkey 

2.   Chile 

Salvador 

3.  Spain 

Portugal 

3.   Denmark 

Norway 

4.  Netherlands 

Switzerland 

4.  Mexico 

Ecuador 

5.   Roumania 

Greece 

5.   Portugal 

Spain 

6.   Sweden 

Denmark 

6.   Servia 

Bulgaria 

7.   Venezuela 

Haiti 

7.  Siam 

China 
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Article  XVI. 

If  a  belligerent  Power  has,  according  to  the 
rota,  no  Judge  sitting  in  the  Court,  it  may 
ask  that  the  Judge  appointed  to  it  should 
take  part  in  the  settlement  of  all  cases  arising 
from  the  war.  Lots  shall  then  be  drawn  as 
to  which  of  the  Judges  entitled  to  sit  accord- 
ing to  the  rota  shall  withdraw.  This  arrange- 
ment does  not  affect  the  Judge  appointed  by 
the  other  belligerent. 

Article  XVII. 

No  Judge  may  sit  who  has  been  a  party, 
in  any  way  whatever,  to  the  sentence  pro- 
nounced by  the  National  Courts,  or  has  taken 
part  in  the  case  as  counsel  or  advocate  for 
one  of  the  parties. 

No  Judge  or  Deputy  Judge  may,  during  his 
tenure  of  office,  appear  as  agent  or  advocate 
before  the  International  Prize  Court,  nor  act 
for  one  of  the  parties  in  any  capacity  what- 
ever. 

Article  XVIII. 

The  belligerent  captor  is  entitled  to  appoint 
a  naval  officer  of  high  rank  to  sit  as  Assessor, 
but  with  no  voice  in  the  decision.  A  neutral 
Power  which  is  a  party  to  the  proceedings,  or 
the  subject  or  citizen  of  which  is  a  party, 
has  the  same  right  of  appointment;  if  in 
applying  this  last  provision  more  than  one 
Power  is  concerned,  they  must  agree  among 
themselves,  if  necessary  by  lot,  on  the  officer 
to  be  appointed. 
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Article  XIX. 

The  Court  elects  its  President  and  Vice-Pre- 
sident by  an  absolute  majority  of  the  vote 
cast.  After  two  ballots,  the  election  is  made 
by  a  bare  majority,  and,  in  case  the  votes  are 
equal,  by  lot. 

Article  XX. 

The  Judges  of  the  International  Prize 
Court  are  entitled  to  travelling  allowances  in 
accordance  with  the  regulations  in  force  in 
their  own  country,  and  in  addition  receive, 
while  the  Court  is  sitting  or  while  they  are 
carrying  out  duties  conferred  upon  them  by 
the  Court,  a  sum  of  ioo  Netherland  florins  per 
diem. 

These  payments  are  included  in  the  general 
expenses  of  the  Court  dealt  with  in  Article 
XLVII.,  and  are  paid  through  the  Inter- 
national Bureau  established  by  the  Conven- 
tion of  the  29th  July,  1899. 

The  Judges  may  not  receive  from  their  own 
Government  or  from  that  of  any  other  Power 
any  remuneration  in  their  capacity  of  mem- 
bers of  the  Court. 

Article  XXI. 

The  International  Prize  Court  sits  at  The 
Hague  and  may  not,  except  in  circumstances 
beyond  its  control,  be  transferred  elsewhere 
without  the  consent  of  the  belligerents. 

Article  XXII. 

The  Administrative  Council  fulfils  the 
same    functions    with    regard    to    the    Inter- 


DECLARATION    OF   LONDON     171 

national  Prize  Court  as  with  regard  to  the 
Permanent  Court  of  Arbitration,  but  only 
representatives  of  contracting  Powers  shall  be 
members  of  it. 

Article  XXIII. 

The  International  Bureau  acts  as  a  registry 
to  the  International  Prize  Court  and  shall 
place  its  offices  and  staff  at  the  disposal  of 
the  Court.  It  has  the  custody  of  the  archives 
and  carries  out  the  administrative  work. 

The  Secretary-General  of  the  International 
Bureau  acts  as  Registrar. 

The  necessary  secretaries  to  assist  the 
Registrar,  translators  and  shorthand  writers 
are  appointed  and  sworn  in  by  the  Court. 

Article  XXIV. 

The  Court  determines  which  language  it 
shall  use  and  the  languages  the  employment 
of  which  shall  be  authorised  before  it. 

The  official  language,  however,  of  the 
National  Courts  which  have  had  cognisance 
of  the  case  may  always  be  employed  before 
the  Court. 

Article  XXV. 

Powers  which  are  concerned  in  a  case  may 
appoint  special  agents  to  act  as  intermediaries 
between  themselves  and  the  Court.  They 
may  also  engage  counsel  or  advocates  to 
defend  their  rights  and  interests. 
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Article  XXVI. 

A  private  person  concerned  in  a  case  will 
be  represented  before  the  Court  by  an 
attorney,  who  must  be  either  an  advocate 
qualified  to  plead  before  a  Court  of  Appeal 
or  a  High  Court  of  one  of  the  contracting 
States,  or  a  lawyer  practising  before  a  similar 
Court,  or  lastly,  a  professor  of  law  at  one  of 
the  higher  teaching  centres  of  those  countries. 

Article  XXVII. 

For  the  service  of  all  notices,  in  particular 
on  the  parties,  witnesses,  or  experts,  the 
Court  may  apply  direct  to  the  Government 
of  the  State  on  the  territory  of  which  the 
service  is  to  be  carried  out.  The  same 
principle  applies  in  the  case  of  steps  being 
taken  to  procure  evidence. 

Requests  for  this  purpose  are  to  be  exe- 
cuted so  far  as  the  means  at  the  disposal  of 
the  Power  applied  to  under  its  municipal  law, 
allow.  They  cannot  be  rejected  unless  the 
Power  in  question  considers  them  calculated 
to  impair  its  sovereign  rights  or  its  safety. 
If  the  request  is  complied  with,  the  fees 
charged  must  only  comprise  the  expenses 
actually  incurred. 

The  Court  is  equally  entitled  to  act  through 
the  Power  within  the  territory  of  which  it  is 
meeting. 

Notices  to  be  given  to  parties  in  the  place 
where  the  Court  sits  may  be  served  through 
the  International  Bureau. 
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Part  III. — Procedure  in  the  International 
Prize  Court. 

Article  XXVIII. 

An  appeal  to  the  International  Prize  Court 
is  entered  by  means  of  a  written  declaration 
made  in  the  National  Court  which  has  already 
dealt  with  the  case  or  addressed  to  the  Inter- 
national Bureau ;  in  the  latter  case  the  appeal 
may  be  entered  by  telegram. 

The  period  within  which  the  appeal  must 
be  entered  is  fixed  at  one  hundred  and  twenty 
days,  counting  from  the  day  the  decision  is 
delivered  or  notified  (Article  II.,  paragraph  2). 

Article  XXIX. 

If  the  notice  of  appeal  is  entered  in  the 
National  Court,  such  Court,  without  consider- 
ing the  question  whether  the  appeal  was 
entered  in  due  time,  will  transmit  within 
seven  days  the  record  of  the  case  to  the 
International  Bureau. 

If  the  notice  of  appeal  is  sent  to  the  Inter- 
national Bt  reau  the  Bureau  will  immediately 
inform  the  National  Court,  when  possible  by 
telegraph.  The  latter  will  transmit  the  record 
as  provided  in  the  preceding  paragraph. 

When  the  appeal  is  brought  by  a  neutral 
individual  the  International  Bureau  will  im- 
mediately inform  by  telegraph  the  appellant's 
Government,  in  order  to  enable  it  to  avail 
itself  of  the  right  given  by  the  second  para- 
graph of  Article  IV. 

m  2 
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Article  XXX. 

In  the  case  provided  for  in  Article  VI.,  para- 
graph 2,  the  notice  of  appeal  can  be  ad- 
dressed to  the  International  Bureau  only.  It 
must  be  entered  within  thirty  days  of  the 
expiry  of  the  period  of  two  years. 

Article  XXXI. 

If  the  appellant  does  not  enter  his  appeal 
within  the  period  laid  down  in  Articles 
XXVIII.  or  XXX.,  it  shall  be  rejected  with- 
out discussion. 

Provided  that  if  he  can  show  that  he  was 
prevented  from  so  doing  by  circumstances 
beyond  his  control,  and  that  the  appeal  was 
entered  within  sixty  days  after  such  circum- 
stances had  ceased  to  operate,  the  Court  may, 
after  hearing  the  respondent,  grant  relief  from 
the  effect  of  the  above  provision. 

Article  XXXII. 

If  the  appeal  has  been  entered  in  time,  a 
certified  copy  of  the  notice  of  appeal  is  forth- 
with officially  transmitted  by  the  Court  to  the 
respondent. 

Article  XXXIII. 

If,  in  addition  to  the  parties  who  are  before 
the  Court,  there  are  other  parties  concerned 
who  are  entitled  to  appeal,  or  if,  in  the  case 
referred  to  in  Article  XXIX.,  paragraph  3, 
the  Government  which  has  received  notice  of 
an  appeal  has  not  announced  its  decision,  the 
Court,  before  dealing  with  the  case,  will  await 
the  expiry  of  the  period  laid  down  in  Articles 
XXVIII.  or  XXX. 
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Article  XXXIV. 

The  procedure  before  the  International 
Court  comprises  two  distinct  phases :  the 
written  pleadings  and  oral  discussions. 

The  written  pleadings  consist  of  the  deposit 
and  exchange  of  cases,  counter-cases,  and,  if 
necessary,  of  replies,  of  which  the  order  is 
fixed  by  the  Court,  as  also  the  periods  within 
which  they  must  be  delivered.  The  parties 
annex  thereto  all  papers  and  documents  of 
which  they  intend  to  make  use. 

A  certified  copy  of  every  document  pro- 
duced by  one  party  must  be  communicated  to 
the  other  party  through  the  medium  of  the 
Court. 

Article  XXXV. 

After  the  close  of  the  pleadings,  a  public 
sitting  is  held  on  a  day  fixed  by  the  Court. 

At  this  sitting  the  parties  state  their  view 
of  the  case  both  as  to  the  law  and  as  to  the 
facts. 

The  Court  may,  at  any  stage  of  the  proceed- 
ings, suspend  speeches  of  counsel,  either  at 
the  request  of  one  of  the  parties,  or  on  their 
own  initiative,  in  order  that  supplementary 
evidence  may  be  obtained. 

Article  XXXVI. 

The  International  Court  may  order  the 
supplementary  evidence  to  be  taken  either  in 
the  manner  provided  by  Article  XXVII.,  or 
before  itself,  or  one  or  more  of  the  members 
of  the  Court,  provided  that  this  can  be  done 
without  resort  to  compulsion  or  intimidation. 
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If  steps  are  to  be  taken  for  the  purpose  of 
obtaining  evidence  by  members  of  the  Court 
outside  the  territory  where  it  is  sitting,  the 
consent  of  the  foreign  Government  must  be 
obtained. 

Article  XXXVII. 

The  parties  receive  notice  to  attend  every 
stage  of  the  proceedings  and  receive  certified 
copies  of  the  Minutes. 

Article  XXXVIII. 

The  discussions  are  under  the  direction  of 
the  President  or  Vice-President,  or,  in  case 
they  are  absent  or  cannot  act,  of  the  senior 
Judge  present. 

The  Judge  appointed  by  a  belligerent  party 
may  not  preside. 

Article  XXXIX. 

The  discussions  take  place  in  public,  subject 
to  the  right  of  a  Government  which  is  a  party 
to  the  case  to  demand  that  they  be  held  in 
private. 

They  are  recorded  in  Minutes.  These 
Minutes  are  signed  by  the  President  and 
Registrar,  and  are  the  only  authentic  record. 

Article  XL. 

If  a  party  does  not  appear,  despite  the  fact 
that  he  has  been  duly  cited,  or  if  a  party  fails 
to  comply  with  some  step  within  the  period 
fixed  by  the  Court,  the  case  proceeds  without 
that  party,  and  the  Court  gives  judgment  in 
accordance  with  the  material  at  its  disposal. 
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Article  XLI. 

The  Court  officially  notifies  to  the  parties 
judgments  or  orders  made  in  their  absence. 

Article  XLII. 

The  Court  takes  into  consideration  in  arriv- 
ing at  its  decision  all  the  facts,  evidence,  and 
verbal  statements. 

Article  XLIII. 

The  Court  considers  its  decisions  in  private 
and  the  proceedings  remain  secret. 

All  questions  are  decided  by  a  majority  of 
the  Judges  present.  If  the  number  of  Judges 
is  even  and  equally  divided,  the  vote  of  the 
junior  Judge  in  the  order  of  precedence  laid 
down  in  Article  XII.,  paragraph  1,  is  not 
counted. 

Article  XLIV. 

The  judgment  of  the  Court  must  state  the 
reasons  on  which  it  is  based.  It  recites  the 
names  of  the  Judges  taking  part  in  it,  and 
also  of  the  Assessors,  if  any ;  it  is  signed  by 
the  President  and  Registrar. 

Article  XLV. 

The  judgment  is  delivered  in  open  Court, 
the  parties  concerned  being  present  or  duly 
summoned  to  attend;  the  judgment  is  officially 
communicated  to  the  parties. 

When  this  communication  has  been  made, 
the  Court  transmits  to  the  National  Prize 
Court  the  record  of  the  case,  together  with 
copies  of  the  various  decisions  arrived  at  and 
of  the  Minutes  of  the  proceedings. 
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Article  XL VI. 

Each  party  pays  its  own  costs. 

The  party  against  whom  the  Court  decides 
bears,  in  addition,  the  costs  of  the  trial,  and 
also  pays  i  per  cent,  of  the  value  of  the  subject- 
matter  of  the  case  as  a  contribution  to  the 
general  expenses  of  the  International  Court. 
The  amount  of  these  payments  is  fixed  in  the 
judgment  of  the  Court. 

If  the  appeal  is  brought  by  an  individual, 
he  will  furnish  the  International  Bureau  with 
security  to  an  amount  fixed  by  the  Court,  for 
the  purpose  of  guaranteeing  eventual  fulfil- 
ment of  the  two  obligations  mentioned  in  the 
preceding  paragraph.  The  Court  is  entitled 
to  postpone  the  opening  of  the  proceedings 
until  the  security  has  been  furnished. 

Article  XL VII. 

The  general  expenses  of  the  International 
Prize  Court  are  borne  by  the  contracting 
Powers  in  proportion  to  their  share  in  the 
composition  of  the  Court  as  laid  down  in 
Article  XV.  and  in  the  annexed  Table.  The 
appointment  of  Deputy  Judges  does  not 
involve  any  contribution. 

The  Administrative  Council  applies  to  the 
Powers  for  the  funds  requisite  for  the  working 
of  the  Court. 

Article  XL VIII. 

When  the  Court  is  not  sitting,  the  duties 
conferred  upon  it  by  Article  XXXII.,  Article 
XXXIV.,  paragraphs  2  and  3,  Article 
XXXV.,    paragraph    1,    and   Article   XLVI., 
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paragraph  3,  are  discharged  by  a  delegation 
of  three  Judges  appointed  by  the  Court.  This 
delegation  decides  by  a  majority  of  votes. 

Article  LXIX. 

The  Court  itself  draws  up  its  own  rules  of 
procedure,  which  must  be  communicated  to 
the  contracting  Powers. 

It  will  meet  to  draw  up  these  rules  within  a 
year  of  the  ratification  of  the  present  Con- 
vention. 

Article  L. 

The  Court  may  propose  modifications  in 
the  provisions  of  the  present  Convention  con- 
cerning procedure.  These  proposals  are  com- 
municated, through  the  medium  of  the  Nether- 
land  Government,  to  the  contracting  Powers, 
which  will  confer  together  as  to  the  measures 
to  be  adopted. 

Part  IV. — Final  Provisions. 
Article  LI. 

The  present  Convention  does  not  apply  as 
of  right  except  when  the  belligerent  Powers 
are  all  parties  to  the  Convention. 

It  is  further  understood  that  an  appeal  to 
the  International  Prize  Court  can  only  be 
brought  bv  a  contracting  Power  or  the  sub- 
ject or  citizen  of  a  contracting  Power. 

An  appeal  is  only  admitted  under  Article  V. 
when  both  the  owner  and  the  person  entitled 
to  represent  him  are  equally  contracting 
Powers  or  the  subjects  or  citizens  of  contract- 
ing Powers. 
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Article  LI  I. 

The  present  Convention  shall  be  ratified 
and  the  ratifications  shall  be  deposited  at 
The  Hague  as  soon  as  all  the  Powers  men- 
tioned in  Article  XV.  and  in  the  Table 
annexed  are  in  a  position  to  do  so. 

The  deposit  of  the  ratifications  shall  take 
place,  in  any  case,  on  the  thirtieth  June  nine- 
teen hundred  and  nine,  if  the  Powers  which 
are  ready  to  ratify  furnish  nine  Judges  and 
nine  Deputy  Judges  to  the  Court,  duly  quali- 
fied to  constitute  a  Court.  If  not,  the  deposit 
shall  be  postponed  until  this  condition  is 
fulfilled. 

A  minute  of  the  deposit  of  the  ratifications 
shall  be  drawn  up,  of  which  a  certified  copy 
shall  be  forwarded,  through  the  diplomatic 
channel,  to  each  of  the  Powers  referred  to  in 
the  first  paragraph. 

Article  LIII. 

The  Powers  referred  to  in  Article  XV.  and 
in  the  Table  annexed  are  entitled  to  sign  the 
present  Convention  up  to  the  date  of  the 
deposit  of  the  ratifications  contemplated  in 
paragraph  2  of  the  preceding  Article. 

After  this  deposit,  they  can  at  any  time 
accede  to  it,  purely  and  simply.  A  Power 
wishing  to  accede,  notifies  its  intention  in 
writing  to  the  Netherland  Government,  trans- 
mitting to  it  at  the  same  time  the  act  of 
accession,  which  shall  be  deposited  in  the 
archives  of  the  said  Government.  The  latter 
shall  send,  through  the  diplomatic  channel, 
a  certified  copy  of  the  notification  and  of  the 
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act  of  accession  to  all  the  Powers,  referred  to 
in  the  preceding  paragraph,  informing  them 
of  the  date  on  which  it  has  received  the 
notification. 

Article  LIV. 

The  present  Convention  shall  come  into 
force  six  months  from  the  deposit  of  the  rati- 
fications contemplated  in  Article  LII.,  para- 
graphs i  and  2. 

The  accessions  shall  take  effect  sixty  days 
after  the  notification  of  such  accession  has 
been  received  by  the  Netherland  Government, 
or  as  soon  as  possible  on  the  expiry  of  the 
period  contemplated  in  the  preceding  para- 
graph. 

The  International  Court  shall,  however, 
have  jurisdiction  to  deal  with  prize  cases  de- 
cided by  the  National  Courts  at  any  time  after 
the  deposit  of  the  ratifications  or  of  the  receipt 
of  the  notification  of  the  accessions.  In  such 
cases,  the  period  fixed  in  Article  XXVIII., 
paragraph  2,  shall  only  be  reckoned  from  the 
date  when  the  Convention  comes  into  force  as 
regards  a  Power  which  has  ratified  or  acceded. 

Article  LV. 

The  present  Convention  shall  endure  for 
twelve  years  from  the  date  at  which  it  comes 
into  force,  as  determined  by  Article  LIV., 
paragraph  1,  even  for  the  Powers  acceding 
to  it  subsequently. 

There  shall  be  tacit  prolongation  for  the 
term  of  six  years  unless  this  Convention  is 
denounced. 
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Denunciation  must  be  notified  in  writing, 
one  year  at  least  before  the  expiry  of  each  of 
the  periods  mentioned  in  the  two  preceding 
paragraphs,  to  the  Netherland  Government, 
which  will  inform  all  the  other  contracting 
Powers. 

The  denunciation  shall  only  operate  in 
respect  of  the  denouncing  Power.  The  Con- 
vention shall  remain  in  force  in  the  case  of 
the  other  contracting  Powers,  provided  that 
their  share  in  the  appointment  of  Judges  be 
still  sufficient  to  allow  the  work  of  the  court 
to  be  discharged  by  nine  Judges  and  nine 
Deputy  Judges. 

Article  LVI. 

In  case  the  present  Convention  is  not  in 
operation  as  regards  all  the  Powers  referred 
to  in  Article  XV.  and  the  annexed  Table,  the 
Administrative  Council  shall  draw  up  a  list 
on  the  lines  of  that  Article  and  Table  of  *he 
Judges  and  Deputy  Judges  through  whom  the 
contracting  Powers  share  in  the  composition 
of  the  Court.  The  times  allotted  by  the  said 
Table  to  Judges  who  are  summoned  to  sit  in 
rota  will  be  redistributed  between  the  different 
years  of  the  six-year  period  in  such  a  way 
that,  as  far  as  possible,  the  number  of  the 
judges  of  the  Court  in  each  year  shall  be  the 
same.  If  the  number  of  Deputy  Judges  is 
greater  than  that  of  the  Judges,  the  number 
of  the  latter  can  be  completed  by  Deputy 
Judges  chosen  by  lot  among  those  Powers 
which  do  not  nominate  a  Judge. 

The  list  drawn  up  in  this  way  by  the 
Administrative   Council   shall   be   notified   to 
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the  contracting  Powers.  It  shall  be  revised 
when  the  number  of  these  Powers  is  modified 
as  the  result  of  accessions  or  denunciations. 

The  change  resulting  from  an  accession  is 
not  made  until  the  first  January  after  the  date 
on  which  the  accession  takes  effect,  unless  the 
acceding  Power  is  a  belligerent  Power,  in 
which  case  it  can  demand  to  be  at  once  repre- 
sented in  the  Court,  the  provision  of  Article 
XVI.  being,  moreover,  applicable  if  necessary. 

When  the  total  number  of  Judges  is  less 
than  eleven,  seven  Judges  form  a  quorum. 

Article  LVII. 

Two  years  before  the  expiry  of  each  period 
referred  to  in  paragraphs  1  and  2  of  Article 
LV.,  any  contracting  Power  may  demand  a 
modification  of  the  provisions  of  Article  XV. 
and  of  the  annexed  Table,  as  regards  its  par- 
ticipation in  the  composition  of  the  Court. 
The  demand  shall  be  addressed  to  the  Admin- 
istrative Council,  which  will  examine  it  and 
submit  to  all  the  Powers  proposals  as  to  the 
measures  to  be  adopted.  The  Powers  shall 
inform  the  Administrative  Council  of  their 
decision  with  the  least  possible  delay.  The 
result  should  be  communicated  at  once,  and 
one  year  and  thirty  days  at  least  before  the 
expiry  of  the  said  period  of  two  years,  to  the 
Power  which  made  the  demand.   • 

In  such  circumstances,  the  modifications 
adopted  by  the  powers  shall  come  into  force 
from  the  commencement  of  the  fresh  period. 
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